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lOAN  STACK 


PREFACE. 

Encouraged  by  the  success  of  the  works  on  Hhidu 
Law,  Mahomedan  Law  and  Principles  of  Equity  which 
have  been  successively  published  by  the  author  jointly 
with  Mr.  C.  K.  Mulji  during  the  last  seven  years,  the 
author  has  attempted  in  the  present  work  to  place  before 
the  public  a  manual  of  the  principles  of  Parsi  Law,  as 
embodied  in  the  Acts  relating  to  testamentary  and  intestate 
Succession,  Marriage  and  Divorce  which  govern  the 
personal  relations  of  the  Community  at  the  present  day 
and  which  have  been  developed  and  enunciated  by 
authority  from  the  Bench  in  the  various  decisions  of 
the   High  Court. 

This  is  the  first  attempt  of  its  kind  as    there    is    no 
other  book  which  comprises  the  whole  field  of  Parsi  Law 
as  provided  for  by   Statutes   and   formulated    by   High     iX 
Court  decisions. 

All  available  sources  of  information  have  been  care- 
fully consulted  and  no  pains  have  been  spared  by  the 
author  to  make  the  book  accurate  and  trustworthy. 

It  is  hoped  that  the  work  will  prove  useful  and 
serviceable  both  to  practitioners  and  students  as  also 
to  the  Parsi  Community  in  general. 


July  1902. 
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PARSI  LAW. 


PART  I. 

INHERITANCE  AND  SUCCESSION. 

INTKODUCTORY. 

From  the  clear  and  able  report  of  the  Parsi  Law 
Commission  (13th  October  1862)  it  appears  that  before 
the  year  1865  the  law  applicable  to  the  Parsis  in  the 
Presidency  Towns  as  regards  their  social  relations  widely 
differed  from  that  which  prevailed  in  the  Mofussil ;  for, 
while  they  were  governed  in  the  Presidency  Towns,  as 
regards  division  of  property,  according  to  the  English 
Statute  of  Distribution,  in  the  Mofussil  they  were 
governed  according  to  Regulation  IV  of  1827,  and 
undefined  and  precarious  usage  constituted  the  only 
guide  there. 

In  the  year  1835  a  Parsi  died  intestate  and  his  eldest 
son  preferred  a  claim  in  the  Supreme  Court  of  Bombay 
to  be  entitled  to  the  whole  immovable  property  of 
his  deceased  father  by  right  of  primogeniture  to  the 
exclusion  of  the  next-of-kin.  This  circumstance  caused 
great  anxiety  among  the  Parsis  residing  in  Bombay. 
Becoming  apprehensive  that  the  English  law  of  real  pro- 
perty was  for  the  first  time  about  to  be  applied  or  might 
be  applied  in  that  case,  they  petitioned  to  the  Legislature 
on  the  20th  November  1835  to  be  protected  against  such 
threatened  application  of  the  English  law.  Their  appeal 
was  not  unheeded,  for  on  the  15th  May  1837  the  Parsi 
Chattels  Real  Act  (IX  of  1837)  was  passed  to  emanci- 
pate the  Parsis  of  the  Presidency  Towns  from  th^ 
English  law  of  succession  to  real  property. 


This  Act  (repealed  by  Act  VIII  of  1868)  applied  to  all  tlie 
Presidency  Towns  and  not  to  the  Town  of  Bombay  alone. 
{Rogers  v.  Naoroji^  4  B.  H.  C.  at  p.  114.) 

This  Act  (IX  of  1837)  provided  "  that  all  immovable  property  situate 
within  the  jurisdiction  of  any  of  the  Courts  established  by  His  Majesty's 
Charter  shall,  as  far  as  regards  the  transmission  of  such  property  on  the 
death  and  intestacy  of  any  Farsi  having  a  beneficial  interest  in  the  same, 
or  by  the  last  will  of  any  such  Parsi,  be  taken  to  be  and  to  have  been  of 
the  nature  of  chattels  real  and  not  of  freehold. " 

The  principle  which  the  Mofassil  Courts  had  adopted  was 
that  there  was  no  lex  loci  in  British  India,  and  their  practice 
had  been  to  ascertain,  in  the  best  manner  they  could,  what  the 
law  of  the  country  of  the  parties  before  them  was  ;  and  the 
Courts,  there,  acting  under  Regulation  IV  of  1827,  sections  26 
and  27,  took  evidence  of,  and  enforced  what  were  proved  to  be 
the  usages  of  the  Parsis  in  the  locality,  {Jehangir  v,  Firozbat, 
11  Bom.  at  p.  4J 

Section  26  of  Regulation  IV  of  1827  provided  "  that  the  law  to  be 
observed  in  the  trial  of  suits  shall  be  Acts  of  Parliament  and  Regulations 
of  Government  applicable  to  the  case  ;  in  the  absence  of  such  Acts  and 
Regulations,  the  usage  of  the  country  in  which  the  suit  arose;  if  none 
shall  appear,  the  law  of  the  defendant;  and  in  the  absence  of  specific 
law  and  usage,  equity  and  good  conscience  alone." 

In  Manchershaw  v,  Kamarunisa  Begam,  5  B.  H.  C.  109,  Couch,  C.  J., 
held  that  according  to  section  26  of  Regulation  IV  of  1827,  the  law  of 
the  defendant  who  was  a  Parsi  governed  the  case.  That  there  was  no 
law  generally  applicable  to  Parsis  in  India^  but  the  law  applicable  to 
them  within  the  jurisdiction  of  the  High  Courts  on  its  Original  Side, 
was  that  which  was  applicable  to  British-born  subjects,  and  in  the  absence 
of  any  specific  law  for  the  Ptirsis  in  the  Mofussil,  the  rule  of  justice, 
equity,  and  good  conscience  should  be  observed  ;  and  in  such  cases  the 
practice  of  the  Courts  of  Equity  iu  England  with  certain  necessary 
modifications  should  be  followed. 

The  judgment  in  Naoroji  r.  Rogers^  4  B.  H.  C.  1.,  has  set 
at  rest  any  doubts,  which  ever  existed  as  to  tlie  law  by  which 
the  Parsis  are  governed.  Since  the  decision  in  that  case  it  cannot 
be  disputed  that  until  the  legislation  of  1865  (Acts  X,  XV, 
and  XXI  of  1865),  ''  the  law  uniformly  appl  ied  to  Parsis  and 


their  property  in  the  Island  of  Bombay  by  the  Supreme  Court 
and,  since  it  was  closed,  by  the  High  Court  at  its  Original 
Jurisdiction  Side  has  been  the  English  law  "  subject  to  certain 
specified  exceptions.   {Navroji  v.  Pirozbai,  23  Bom.  at  pp.  98,  87.) 

Before  the  passing  of  Act  XXI  of  1865  the  Parsia  in  the  town  and 
island  of  Bombay  were,  as  to  succession,  governed  by  the  English  law 
as  modified  by  Act  IX  of  1837  ;  and  in  the  raofussil,  the  Courts  acting 
under  Regulation  IV  of  1827,  sections  26  and  27,  took  evidence  of  and 
enforced  what  were  proved  to  be  the  usages  of  the  Parsis  in  the  locality, 
{Jehangir  v.  Pirozbai,  11  Bom.  at  p.  4.) 

Though  the  Parsis  in  the  Presidency  Towns  were 
somewhat  benefited  by  the  passing  of  Act  IX  of  1837,  the 
Mofussil  Parsis  derived  no  benefit  from  it.  Even  the 
Parsis  in  the  Presidency  Towns  got  only  partial  relief, 
for,  though  it  relieved  them  from  the  operation  of  the 
English  law  of  Primogeniture  as  regards  immovable 
property,  yet  as  regards  all  sorts  of  property  in  cases  of 
intestacy  they  were  left  under  the  subjection  of  the 
English  Statute  of  Distributions,  which,  being  wholly 
unsuited  to  their  requirements  and  quite  at  variance 
with  their  usages  and  customs^  caused  real  and  pressing 
inconvenience  to  the  Parsis  of  the  Presidency  Towns. 

In  all  cases  of  intestacy  the  Parsis  of  the  Presidency  Towns 
as  regards  every  description  of  propertr/ yv ere  subjected  to  the 
English  Statute  of  distribution  by  which  a  third  went  to  the 
widow  and  the  residue  was  distributed  equally  amoDgst  the 
children  and  their  representatives. 

Having  no  recognized  code  among  themselves,  and 
neither  ancient  books  of  law,  nor  any  authoritative  account 
even  of  their  unwritten  law,  no  one  of  the  Parsis  knew 
the  extent  of  his  family  rights,  or  the  obligation  of  his 
family  duties,  and  a  better  and  more  satisfactory  and 
permanent  settlement  of  their  inheritance  and  succession 
laws  being  entirely  necessary,  the  Parsis  held  a  great 


meeting  at  Bombay,  on  the  20tli  August  1855,  to  con- 
sider and  adopt  measures  for  procuring  the  enactment  of 
laws  adapted  to  them.  The  Managing  Committee  of  the 
Parsi  Law  Association,  appointed  for  that  purpose,  drew 
up  a  draft  code  and  presented  it  to  the  Legislative  Council 
on  the  31st  March  i860.  The  Select  Committee  of 
the  Legislative  Council  then  submitted  their  report  and 
a  Commission  was  thereupon  appointed  to  enquire  into 
the  usages  recognized  as  laws  by  the  Parsi  Community  of 
India,  and  into  the  necessity  of  special  legislation  in  con- 
nection with  them  (26th  December  1861).  The  Parsi  Law 
Commissionthen  made  a  report  on  the  1 3th  October  1862, 
and  at  last  a  long  standing  grievance  was  removed  by  the 
passing  of  the  Parsi  Succession  Act  (XXI  of  3865), 
which  came  into  force  on  the  10th  April  1865. 

This  Act,  "which  contains  special  provisions  as  to  succession 
amongst  Parsis,  in  cases  of  intestacy,  applies  to  Parsis  in  the 
"whole  of  British  India,  except  the  scheduled  districts:  The 
Indian  Succession  Act  ( X  of  1865  )  applies  to  Parsis  in  cases 
of  succession  under  wills. 


THE  PARSl  INTESTATE  SUCCESSION 

ACT. 


ACT  NO.  XXT  OF  I860. 

Passed  on  the  10th  April  1865. 

An  Act  to  define  and  amend  the  Law  relating  to  Intestate 
Succession  among  the  Par  sis. 

By  section  3  of  the  Laws  Local  Extent  Act  (XV  of  1874)  this  Act  has 
been  declared  to  be  in  force  in  the  whole  of  British  India,  except  as 
regards  the  Scheduled  Districts. 

It  has  been  declared,  under  the  Scheduled  Districts  Act,  1874,  to  be 
in  force  in  the  following  Scheduled  Districts  :— 

Sindh ;  West  Jalpaiguri ;  The  Districts  of  JIamribagh,  Lohdrdaga, 
and  Mdnbhum^  and  Pargana  DJidlbhum,  and  the  Kolhdn  ■  in  the  District  of 
Singhhum  '  The  J hdnsi  Division  ;  Kumaon  a7id  Garhicdl ;  The  Scheduled 
portion  of  the  Mirzdpur  district ;  Jaunsar  Bdwar  ;  The  Districts  of  Hazara 
Peshawar  Kohdt^  Bannu,  Dera  Ismail  Khan,  and  Dera  Ghdzi  Khan ; 
Ajmer  and  Menvdra  ;  The  District  of  Silhat. 

It  has  been  extended,  under  the  same  Act,  to  the  Scheduled  District 
of  the  North  Western  Provinces  Tardi. 

It  has  been  declared,  under  same  Act,  not  to  be  in  force  in  the 
Scheduled  District  of  Lahaul 

Whereas  it  is   expedient  to   define  and   amend  the   law 
relating   to   intestate   succession    among 
Preamble.  ^^^^  p^^.^^^ .  j^  j^  enacted  as  follows  :— 

A  man  is  considered  to  die  intestate  in  respect  of  all  property  of 
Xfhich  he  has  not  made  a  testamentary  disposition  which  is  capable  of 
taking  effect.     (S.  25.  I.  S.  Act.) 

A  Porsi  by  his  will  expressly  directed  that  neither  his  daughter  nor 
his  widow  should  take  any  share  of  his  property,  the  whole  of  which  he 
bequeathed  to  his  brother,  who,  however,  predeceased  him.  The  bequest 
thus  in  his  brother's  favour  lapsed  and  there  was  an  intestacy  and  the 
daughter  and  his  widow  took  the  property.  Use  of  mere  negative  words 
unaccompanied  by  any  effective  disposition  of  his  property  could  not 
exclude  them.    (£ms Aa  v.  Jer&m,  4  Bom.  537.) 

1.     Where  a  Parsi  dies  leaving  a  widow  and  children,  the 
Division  of  property     property   of  which   he   shall    have   died 
among  widow  and  cMidreh     intestate    shali    be     divided     among   the 
of  intestate.  widow  and  children,  so  that  the  share  of 

each  son   shall  be  double  the  share  of  the  widow,  and  that  her 
share  shall  be  double  the  share  of  each  daughter. 


6 

In  accordance  with  this  section,  the  widow  gets  twice  as  much  as 
each  daughter,  and  each  son  gets  twice  as  much  as  the  widow. 

The  children  may  be  either  by  the  widow  or  a  predeceased  wife. 
(Stokes.  203.) 

The  word  property  occurring  in  this  Act  includes  both  movables  and 
immovables. 

Previous  to  this  Act,  a  Parei  widow  had  only  a  right  to  be  provid- 
ed by  her  husband's  heir  during  her  life  time  with  a  suitable  abode  and 
maintenance.  She  took  no  proprietary  right  in  the  house  assigned  to  her, 
but  the  estate  therein,  as  in  the  other  property  of  her  husband,  vested 
in  his  heir.  Such  an  estate  would  not  be  in  the  nature  of  a  reversion,  but 
would  be  an  absolute  estate  burdened  with  a  liability,  and  the  death  of 
the  widow  would  make  no  change  in  the  nature  of  the  estate,  but  merely 
extinguish  the  liability.     {Motahhai  v.  Dosibai,  P.  J.  for  1877.  at  p.  106.) 

The  words  "  Son "  and  "  Daughter "  here  do  not  include  a  step- 
son or  step-daughter,  nor  an  adopted  son  or  adopted  daughter,  but  they 
do  include  a  posthumous  son  and  posthumous  daughter  as  is  explained 
below. 

Step^child, 

One's  step-child  is  only  a  child  of  one's  husband  or  wife  by  a  former 
marriage  and  consequently  it  does  not  inherit  anything  in  the  estate  of 
the  step-parent. 

Adoption. 

There  is  nothing  like  strict  adoption  amongst  Parsis.  A  Pars! 
can  adopt  a  son  to  perform  his  funeral  ceremonies,  but  such  adopted 
person  will  not  inherit  any  portion  of  tlie  deceased's  estate,  except  under 
his  will.  Such  adopted  person  is  called  •'  Paluk"  or  "Dharm-putr."  It 
may  be  pointed  out  here  that  under  the  General  Clauses  Act  X  of  1897, 
the  word  "son  "  occurring  in  all  Acts  of  the  Governor  General  in  Council 
made  after  the  commencement  of  that  Act  and  m  all  Acts  of  the  Governor 
General  in  Council  made  after  the  3rd  day  of  January  1868,  includes  an 
adopted  son,  in  the  case  of  any  one  whose  personal  law  permits  adoption. 
As  however  this  definition  does  not  apply  to  the  Parsi  Succession  Act 
which  was  passed  in  1866,  it  is  not  neceesary  to  discuss  whether  the 
personal  law  of   Parsis  permits  adoption  or  not. 

An  adoption  made  by  a  Parsi  immediately  before  his  death  would 
render  extremely  improbable  the  execution  of  a  will  by  him  a  short  time 
previous  thereto,  and  therefore  calls  for  a  very  clear  proof  to  establish  its 
existence.  Although  in  the  cases  of  adoption  by  '*  Dhurm-putr "  (a 
partial  adoption)  it  is  not  indispensably  necessary  that  a  declaration 
should  be  made  on  the  third  day  after  the  decease,  yet  it  is  usual  to  make 
such  a  declaration  and  to  take  a  writing  from  the  "  Dharm-putr. ''  In 
the  absence  of  any  such  writing,  and  upon  the  whole  evidence  the  adoption 
(in  the  case)  was  pronounced  to  be  as  a  "  Paluk-putr "  and  not  merely 
as  a  "  Dhurm-putr."  A*'Paluk"  is  appointed  by  the  adoptive  father  iu 
his  life-time  ;  while  a  *' Dhurm-putr"  is  appointed  after  iiis  death,  for 
the  performing  of  his  funeral  ceremonies.  {Homabaee  v.  Punjeabhaee,  I 
utherland's  P.  C.  Judgments,  page  28.) 
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Posthumous  children. 


As  regards  posthumous  children,  they  would  inherit  though  no  express 
mention  is  made  of  them.  Before  the  Parsi  Intestate  Succession  Act 
was  passed,  a  Parsi  posthumous  child  would  have  inherited  to  his  father 
dying  intestate,  under  the  English  Law.  By  the  Common  Law  of  Eng- 
land a  child  en  ventre  (i.  e.,  in  the  womb)  is  looked  upon  as  a  person 
in  rerum  naiura,  so  that  such  child  is  to  all  intents  and  purposes  a  child 
as  much  as  if  born  in  the  father's  life-time.  Such  a  child  succeeds 
under  the  English  Statutes  or  Distribution  to  an  intestate,  although 
those  statutes  contain  no  provision  similar  to  what  is  found  in  section 
23  of  the  Indian  Succession  Act  X  of  1865  as  to  the  position  of  a  child 
en  ventre.  (Wallis  V.  Hodgson,  2  Atk.  p.  116  ;  Burnett  V.  Manu,  1  Ves. 
156.)  From  the  fact  that  part  third  of  the  Indian  Succession  Act  (which 
includes  section  23)  is  excluded  from  application  to  Parsis,  it  might, 
at  first  sight,  appear  that  a  Parsi  posthumous  child  would  not  inherit 
to  a  Parsi  intestate.  But  section  23  is  a  mere  declaratory  section  as 
to  the  position  a  child  en  ventre  occupies  and  the  omission  of  the  part 
third  containing  it,  affords  no  ground  for  the  argument  that  it  was 
intended  that  a  Parsi  child  en  ventre  should  occupy  a  different  position 
after  the  Parsi  Intestate  Succession  Act  than  it  did  defore  in  cases  of 
succession.  Section  86  of  the  Indian  Succession  Act,  which  appHes  to 
Parsis  enacts  that  in  a  will,  all  words  expressive  of  relationship  apply  to 
a  child  in  the  womb  who  is  afterwards  born  alive.  This  also  points  to 
the  conclusion  that,  the  Legislature  could  not  have  intended  a  result  in 
the  case  of  an  intestary  different  from  that  in  the  case  of  a   will. 

As  the  point  was  somewhat  doubtful  the  author  went  to  the  cost   of  procuring 
the  opinion  of  an  eminent  counsel,  viz.,  IMr.  Inverarity  on  it. 

2.  Where   a   female   Parsi   dies    leaving    a    widower    and 
Division  of  property     children   the  property  of  which   she  shall 

among  w  i  d  o  w  e  r  and     have  died  intestate  shall  be  divided  among 
children  of  intestate.  ^^^  widower  and  such  children,  so  that  his 

share  shall  be  double  the  share  of  each  of  the  children. 

The  children  may  be  by  the  widower  or  the  female's  predeceased 
husband.    Sons  and  daughters  share  equally.     (Stokes.  204.) 

3.  Where  a  Parsi  dies  leaving   children,  but  no  widow,  the 

property  of  which  he  shall  have  died 
ai^ngst'''  chiidr^n^^'of  intestate  shall  be  divided  amongst  the 
male  mtestate  leaving  no  children,  SO  that  the  share  of  each  son 
^'^^^'^'  shall   be   four   times   the   share   of  each 

daughter. 

4.  Where   a   female   Parsi   dies   leaving   children,  but  no 
Division  amongst  child-     widower,  the  property   of  which  she  shall 

ren  of  female  intestate     havc     died    intestate    shall     be    divided 
leaving  no  widower.  amongst  the  children  in  equal  shares. 

The  son  eets  four  times  as  much  as  a  daughter  out  of  the  father's 
property,  while  the  sou  and  the  daughter  share  equally  their  mother's 
property. 
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5.  If  any  child  of  a  Parsi  iuteslate  shall  have  died  in  his  or 
..r  . .  -  ,  ,  her  life  time,  the  widow  or  widower  and 
cKUdTThare  ^amont'^wi.  issue  of  sucb  child  shall  take  the  share 
dow  or  widower  aud  issue  which  such  child  would  have  taken  if 
of  «uch  child.  jjyj^g   ^^   ^j^g   intestate's   death   iu  such 

manner  as  if  such  deceased  child  had  died  immediately  after  the 
intestate's  death. 

By  "  widower, "  in  tliis  section,  is  meant  a  widower,  relatively  to  the 
deceased  wife  only,  and  without  consideration  of  the  fact  or  possibility  of 
the  widower  re-mnrrying.  If  the  framera  of  the  Act  had  wished  to 
provide  against  re-marriage  incases  under  section  5,  they  might  have  used 
adequate  language  a8  in  the  2nd  Schedule,  articles  10  and  14  which 
refer  to  section  7.  The  omission  to  employ  similar  express  words  for  cases 
falling  under  section  Sis  eigmQ-CSLut. {Jeha?igir  v.Firozbai,  11  Bom. at  p.  5.) 

D,  a  Parsi,  died  intestate  on  the  19th  September  1885,  leaving  a 
widow  (the  defendant),  two  daughters,  and  iieirs  of  a  predeceased  daugh- 
ter J,  surviving  him.  J  had  been  the  wife  of  the  plaintiff,  nnd  had 
died  34  years  before  the  date  of  his  suit,  leaving  as  her  lieirs,  her  husband 
(the  plaintiff),  and  one  daughter,  who  was  still  living.  After  J's  death 
the  plaintiff  married  J«gain,  and  his  second  wife  was  liviug  at  the  date 
of  this  suit.  Letters  of  administration  to  D's  estate  were  granted  to  his 
widow,  the  defendant.  The  plaintiff  claimed  a  share  in  D's  estate, 
contending  that  he  was  the  widower  of  J,  one  of  the  daughters  of  the 
intestate  and  entitled  as  such  under  section  5  of  the  Parsi  Intestate 
Succession  Act  XXI  of  18G5.  It  was  held  that  he  was  the  widower  of  J 
within  the  meaning  of  the  said  section,  and  as  such  was  entitled  to  a 
share  in  D's  estate.    (Ibid.  1.) 

It  is  not  necessary,  in  order  for  the  widow  or  widower  to  take,  and  for 
the  issue  to  fake,  -that  there  should  be  in  existence,  at  the  death  of  the 
intestate,  both  widow  or  vndower  and  issue.  It  is  not  a  condition  precedent 
to  the  application  of  this  section  that  the  predeceased  son  of  an  intestate 
Parsi  shall  have  left  both  a  widow  and  issue.  Where  a  Parsi  died  intestate 
leaving  him  surviving  a  widow,  sons,  daughters,  children  of  a  predeceased 
son  and  the  widow  of  another  predeceased  son  who  had  died  without 
issue,  and  a  posthumous  daughter  was  afterwards  born  to  the  intestate,  it 
was  held  that  the  last  mentioned  widow  was  entitled  to  one  moiety  of 
the  share  in  the  intestate's  estate,  which  her  husband  would  have  taken 
had  he  survived  the  intestate,  and  that  the  other  moiety  of  such  share 
devolved  on  the  surviving  issue  of  the  intestate,  including  the  posthumous 
dausrhter  and  the  children  of  his  other  predeceased  son.  (Mancherji 
Davar  v,  Mitkibai,  1  Bom.  at  pp.  506,  511.) 

6.     Where  a  Parsi  dies  leaving  a  widow   or  widower,  but 
...  without   leaving   any   lineal   descendants, 

wheiTintState  leaves  wi-  his  or  her  father  and  mother,  if  both  are 
dow  or  widower  but  no  living,  or  One  of  them  if  the  other  is  dead, 
lineal  descendants.  ^^^^^  take  One  moiety  of  the  property,  as 

to  which  he  or  she  shall  have  died  intestate,  and  the  widow  or 
widower  shall  take  the  other  moiety. 


9 

Where  both  the  father  and  the  mother  of  the  Intestate 
survive  him  or  her,  the  father's  share  shall  be  double  the  share 
of  the  mother. 

Where  neither  the  father  nor  the  mother  of  the  intestate 
survives  him  or  her,  the  intestate's  relatives  on  the  father's 
side,  in  the  order  specified  in  the  first  schedule  hereto  annexed 
shall  take  the  moiety  which  the  father  and  the  mother  would 
have  taken  if  they  had  survived  the  intestate. 

The  next  of  kin  standing  first  in  the  same  schedule  shall 
be  preferred  to  those  standing  second,  the  second  to  the  third, 
and  so  on  in  succession,  provided  that  the  property  shall  be  so 
distributed  as  that  each  male  shall  take  double  the  share  of 
each  female,  standing  in  the  same  degree  of  propinquity. 

Jf  there  be  no  relatives  on  the  father's  side,  the  intestate's 
widow  or  widower  shall  take  the  whole. 

The  first  six  sections  of  the  Act  are  intended  to  embrace  all  cases  of 
a  Parsi  leavjnoj  lineal  descendants  or  a  widow  or  widower.  Section  7 
applies  to  cases  where  the  intestate  leaves  neither  widow  or  widower,  nor 
lineal  descendants. 

7.     Where  a  Parsi    dies  leaving   neither   lineal  descendants 

Division    of    property     "^r   a   widow    or   widower,     his     or    her 

when  intestate  leaves  nei-     next-oi-Kin,  in  the    Order   set  forth  m  the 

ther  widow  nor  widower     gecond  schedule  hereto  annexed,  shall   be 

nor  Imeal  aoscendants.  ,•  i     i    ■  ^    ,         i  i     i         ^   ,-i 

entitled  to  succeed  to  the  whole  ot  the 
property  as  to  which  he  or  she  shall  have  died  intestate. 

The  next  of  km  standing  first  in  the  same  schedule  shall 
always  be  preferred  to  those  standing  second,  the  second  to  the 
third,  and  so  on  in  succession;  provided  that  the  property  shall 
be  so  distributed  as  that  each  male  shall  take  double  the  share 
of  each  female  standing  in  same  degree  of  propinquity. 

Where  tiiere  is  no  kin,  the  Crown  would,  of  coarse,  lake  as  ultimus 
hueres.    (Henderson.  240.) 

Under  the  Act  widows  and  children  rank  before  brothers  or  sisters. 
Section  7,  schedule  11,  art.  2  of  the  Act  is  applicable  only  where  the 
deceased  leaves  neither  lineal  descendants,  nor  a  widow  or  widower. 
(Erasha  v.  Jerbai,  4  Bom.  537.) 

In  both  sections  6  and  7  of  this  Act,  the  words  "  next-of-kin  "  and 
"relatives"  are  synonymous,  and  are  collective  names  for  the  persons 
mentioned  in  the  first  and  second  schedules  respectively.  {Hirjibhai  v, 
Burjorji,  22  Bom.  909.) 

One  Jerbai,  a  Parsi  widow,  died  intestate  and  without  issue.  Her 
father,  mother,  three  brothers  and  tv/o  sisters  had  predeceased  her.  Two 
of  the  brothers  and  one  of  the  sisters  had  lefc  children.  Some  of  these 
children  had  also  predeceased  her,  leavin:_'  children  (grand-nephews  and 
nieces  of  Jerbai).     Two  of  this  last  mentioned  class  had  also  predeceased 
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Jerbai,  leaving  children  ({preat-^r^ndruepliews  and  oieoes  of  Jerbai).  It 
was  held  that  Jerbai'a  property. sliould,  in  the  first  inelnnce,  be  divided 
into  three  shares,  i.  e.,  one  for  each  of  the  two  predecensed  brothers  who 
left  children,  and  one  for  the  predeceased  sister  who  left  a  child,  each 
brotiier's  share  to  be  two-fifths  and  the  sister's  one-fifth  ;  sticli  respective 
shares  to  be  sub-divided  amonj?  the  descendants '  of  the  two  brothers  and 
the  sister  respectively,  no  descenfiant  being  entitled  to  share  concurrently 
with  liis  or  her  ancestor  and,  on  each  division  and  sub-division,  each  male 
taking  double  the  share  of  each  female  standing  in  the  same  degree  of 
propinquity.  (Ibid.) 

8.    The  following  portions  of  the  Indian  Succession  Act,  1865, 

Exemption  of  Parsia     shoU  Dot  apply  to  Parsis  (that  is  to  say),- 

from  parts  of  Indian  Sue-     the  whole  ot  rart  ill,  the   whole  01   rurt 

cession  Act,  1865.  jy^  excepting   section  25,   the  whole  of 

Part  V  and  section  43. 

The  scheme  of  the  Parsi  Succession  Act  being  so  different  from  the 
English  system  of  distribution,  the  rule  as  to  advancement  does  not  affect 
the  Parsis,  though  section  42  of  the  Succession  Act  does  npply  to  thera. 
In  excluding,  from  application  to  Parais,  section  42  ot  the  Indian 
Succession  Act,  which  does  away  with  the  English  rule  that  children's 
advancements  are  to  be  brought  into  hotchpot,  it  was  not  the  intention 
of  the  Legislature  to  preserve  th'i  English  provision  for  that  community. 
{Dhanjibhai  v.  Navazbai^  2  Bom.  75.) 


THE  FIRST  SCHEDULE. 

(1.)  Brothers  and  sisters,  and  the  children  or  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate. 

The  words  '* brothers"  and  "  sisters"  in  this  article  refer  to  "brothers" 
and  "  sisters"  on  the  father's  side  without  reference  to  who  the  mother 
is  and  consequently  all  brothers  and  sisters  by  the  same  father  whether 
by  the  same  mother  or  not  come  in  under  this  article.  The  words 
"brothers"  and  "sisters"  here  refer  both  to  brothers  and  sisters  of  the 
full-blood  (i.  e.  those  by  the  same  father  and  same  mother)  as  also  to 
half-brothers  and  sisters  by  the  same  father  but  by  different  mothers. 

(2.)     Grandfather  and  Grandmother. 

(3.)  Grandfather's  sons  and  daughters,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate. 

(4.)     Great-grandfather  and  great-grandmother. 

(5.)  Great-grandfather's  sons  and  daughters,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate. 

The  words  grandfather  and  grandmother,  as  also  great-grandffither 
and  great-grandmother  occurring  iu  articles  2  to  5  (first  schedule)  clearly 
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refer  only  to  the  paternal  grand-parents  and  great-grand-parents.  Section 
6  says  that  where  neither  the  father  nor  the  mother  of  the  intestate 
survives  him  or  her,  the  intestate's  relatives  on  the  father's  side^  in 
the  order  specified  in  the  first  schedule  hereto  annexed  shall  take  the 
moiety,  &c. 

THE  SECOND  SCHEDULE. 

(1.)     Father  and  mother. 

(2.)    Brothers  and  sisters,  and  the  lineal  descendants  of  such 
of  them  as  shall  have  predeceased  the  intestate. 

The  "Words  "  brothers"  and  "  sisters"  in  this  article  are  intended 
for  "  brothers"  and  *'  sisters"  on  the  father's  side  including  all  by  the 
same  father  no  matter  who  the  mother  is.  It  will  be  noticed  that  this 
article  and  article  1  of  the  first  schedule  are  exactly  in  the  same  words 
and  therefore  the  same  meaning  must  be  given  to  them  when  brothers 
and  sisters  on  the  mother's  side  are  specially  mentioned  in  article  7  of 
this  (second)  schedule.  The  words  "  brothers"  and  "  sisters"  here  refer 
both  to  full-blood  brothers  and  sisters  (i.  e.,  those  by  the  same  father 
and  the  same  mother)  as  also  to  half-brothers  and  sisters  by  the  same 
father  but  by  different  mother. 

Under  this  Act  widows  and  children  rank  before  brothers  or  sisters. 
Section  7,  schedule  II,  article  2  of  the  Act  is  applicable  only  where  the 
deceased  leaves  neither  lineal  descendants,  nor  a  widow  or  widower. 
(Erasha  v.  Jerbai,  4  Bom.  537.) 

In  construing  the  (second)  schedule,  section  7  so  far  helps  us  as  to 
show  (1)  that  where  it  was  intended  that  finy  class  of  relatives  should,  if 
living,  absolutely  exclude  any  other,  they  were  placed  within  a  separate 
article  ;  (2)  that,  within  the  particular  articles,  differences  in  propinquity 
of  blood  are  so  far  recognized  that  each  degree  constitutes  a  class,  not  for 
the  purpose  of  excluding  or  being  preferred  to  any  other,  but  for  the 
purpose  of  giving  each  male  double  the  share  of  each  female  with  it ;  (3) 
that  all  males  within  a  particular  article,  or  even  within  a  particular  degree 
of  propinquity,  do  not  necessarily  take  equal  shares.  Apart  from  section 
7,  there  are  no  other  ley;al  provisions  which  appear  to  throw  much  light  on 
the  construction  of  article  2.  It  would  not  be  safe  to  base  any  inferences 
regarding  the  article  upon  the  provisions  of  the  English  law  or  those  of 
the  Indian  Succession  Act  in  reference  to  the  distribution  of  an  intestate's 
property.  Act  XXI  of  1865  was  enacted  for  the  express  purpose  of 
withdrawing  the  Parsis  from  the  English  law  of  intestate  succession, 
which  until  then  had  governed  them.  Section  8  was  enacted  for  the  express 
purpose  of  exempting  them  from  parts  III,  IV,  and  V,  of  the  India^ 
Succession  Act,  which  was  passed  in  the  same  year.  There  does  not  appear 
to  be  any  usage,  as  district  from  law,  existing  among  Parsis  prior  to  1865, 
upon  which  article  2  may  have  been  based  or  which  might  throw  licriit 
upon  its  construction.      (Hirjibhai  v,  Burjorji,  22  Bom,  at  pp.  916,  917.) 

In  this  article  (art.  2,  Sch.  2.),  the  gift  to  lineal  descendants  is  substi' 
tutional  in  the  sense  that  they  take  nothing  if  the  head  of  their  branch  of 
the  family  is  living,  whereas  if  he  is  dead,  they  stand  in  bis  place  and 
take  the  share  which  he  would  have  takeu.  lu  distributing  an  estate, 
therefore,  "  among  brothers  and  sisters  and  the  lineal  descendants  of  such 
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of  them  as  have  predeceased  the  intestate,"  the  primary  division  must  be 
per  stirpes.  If  tliere  are  surviving  brothers  and  linenl  descendants  of  a 
predeceased  brother,  then  each  surviving  brother  will  talce  equal  shares 
with  the  lineal  descendants  (of  the  predecased  brother)  collectively.  If 
all  the  brothers  are  dead,  then  the  share  which  each  would  have  taken, 
had  he  survived,  will  be  taken  by  his  lineal  descendants.  If  in  either  case 
the  predeceased  was  a  sister,  her  lineal  descendants  will  take  her  share 
only  (which  would  be  half  of  her  brother).    {Ibid.  909.) 

(3.)     Paternal  grandfather  and  paternal  grandmother. 

(4.)  Children  of  the  paternal  grandfather,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate. 

(5.)     Paternal  grandfather's  father  and  mother. 

(6.)  Paternal  grandfather's  father's  children,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate, 

{!,)  Brothers  and  sisters  by  the  mother's  side,  and  the 
lineal  descendants  of  such  of  them  as  shall  have  predeceased 
the  intestate. 

The  words  "  brothers  and  sisters  by  the  mother's  side"  in  this  article 
mean  only  "  brothers  and  sisters"  by  the  same  mother  but  by  dlflfereut 
fathers. 

(8.)     Maternal  grandfather  and  maternal  grandmother. 

(9.)  Children  of  the  maternal  grandfather,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
intestate. 

(10.)  Son's  widow,  if  she  have  not  re-married  at  or  before 
the  death  of  the  intestate. 

Express  words  are  used  in  this  article  as  also  in  article  14  below 
providing  against  remarriage. 

(11.)  Brother's  widow,  if  she  have  not  re-married  at  or 
before  the  death  of  the  intestate. 

(12.)  Paternal  grandfather's  son's  widow,  if  she  have  not 
re-married  at  or  before  the  death  of  the  intestate. 

(13.)  Maternal  grandfather's  son's  widow,  if  she  ha /e  not 
re-married  at  or  before  the  death  of  the  intestate. 

(14.)  Widowers  of  the  intestate's  deceased  daughters,  if 
they  have  not  re-married  at  or  before  the  death  of  the 
intestate. 

(15.)     Maternal  grandfather's  father  and  mother. 
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(16.)  Children  of  the  maternal  grandfather's  father,  and 
the  lineal  descendants  of  such  of  them  as  shall  have  predeceased 
the  intestate. 

(17.)     Paternal  grandmother's  father  and  mother. 

(18.)  Children  of  the  paternal  grandmother's  father,  and 
the  lineal  descendants  of  such  of  them  as  shall  have  predeceas- 
ed the  intestate. 
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SUMMARY  OF  IMPORTANT  PORTIONS 

OF  THE  INDIAN  SUCCESSION  ACT, 

X  OF  1865. 

[Out  of  that  part  of  the  Indian  Succession  Act  which  is 
applicable  to  the  Parsis,  the  most  important  portions  have  been 
culled  out  and  given  here  in  a  summarized  form,  with  a  view  to 
maJcing  them  easily  intelligible  even  to  a  layman.  The  entire 
Act  is  given  in  full  as  an  appendix.] 

The  Indian  Succession  Act  regulates  testamentary 
succession  to  Parsis  domiciled  in  British  India.  {Modee 
Kaikhoshru  v,  Cooverbai,  6  M.  I,  A.  449.) 

The  4th  section  o£  the  Indian  Succession  Act  which 
applies  to  Parsis  has  introduced  a  very  important  change 
in  the  law  in  the  case  of  persons  to  whom  hitherto  the 
English  law  was  apphcable.  It  gets  rid  of  the  principle, 
so  far  as  property  is  concerned  that  husband  and  wife 
are  one  person  in  Isiw,  ior  it -provider  that  after  the  1st 
day  of  January  1866  no  person  shall,  by  marriage,  acquire 
any  interest  in  the  property  of  the  person  whom  he  or 
she  marries,  nor  become  incapable  of  doing  any  act  in 
respect  of  his  or  her  own  property,  which  he  or  she  could 
have  done  if  unmarried. 

The  Common  Law  of  England,  which  hitherto 
applied  to  Parsis  in  the  Presidency  Towns,  merged  the 
wife  in  the  husband  and  declared  her  absolutely  incapable, 
during  coverture,  of  contracting,  holding  and  disposing 
of  property. 

By  virtue  of  the  English  Common  Law  relating  to  husband 
and  wife,  the  wife  can  exercise  no  independent  disposing 
control,  during  her  husband's  life-time,  over  any  property  what- 
ever, not  even  over  that  which  comes  to  her,  or  is  given  to  her, 
from  or  by  her  own  family. 

Daring  coverture  a  married  woman  could  acquire  no  legal 
right  to  personal  property.  Immediately  upon  her  marriage, 
the  contracts  between  the  husband  and  the  wife  came  to  an  end, 
and  goods,  chattels  and  effects  in  possession  belonging  to  the 
wife  at  the  time  of  her  marriage  became  the  absolute  property 
of  the  husband  by  virtue  of  the  marriage. 


The  wife's  personal  eJiattels  in  possession^  belonging  to  her  at  the  time 
of  her  marriage  and  not  settled  to  tier  separate  use,  vested  absolutely  in 
the  Ijusband,  except  her  paraphernalia. 

The  paraphernalia  of  the  wife  include  such  apparel  and  ornaments 
given  to  the  wife  as  are  saitabie  to  her  condition  in  life,  and  as  are 
expressly  given  to  be  worn  as  ornaments  of  her  person  only,  e.  g  ,  rings, 
watches  and  other  jewels  given  to  tlie  wife  by  her  husband  to  be  worn 
merely  as  ornaments.  The  wife  cannot  dispose  of  her  paraphernalia 
during  her  husband's  life-time  ;  but  the  husband  can  dispose  of  it  by  sale 
or  gift  inter  vivos,  though  not  by  will,  and  on  his  death  subject  to 
payment  of  his  debts,  the  wife  is  absolutely  entitled  to  it. 

The  fact  of  the  husband's  great  control  over,  and  interest  in  his 
wife's  property  at  law,  gave  rise  in  Equity  to  the  doctvine  ot  ^'- separate 
estate,"  that  is  ownership  of  property  by  a  married  woman  apart  from  her 
husband  for  her  exclusive  use.  Such  property  is  free  from  tlie  debts  and 
control  of  her  husband;  and  unless  re.strained  by  stipulation  she  may  alone 
alienate  it  by  deed  or  will,  or  charge  it  with  her  debts.  (Indermaur, 
347  ;  Tullet  v.  Armstrong,  1  Beave.  1 ;  Hubne  v.  Tenant,  1  W.  &.  T. 
586  ;  Taylor  v.  Meads,  ML.  J.  Cb.  203). 

Closely  allied  to  separate  property  \&  pin-money  which  may  be  defined 
as  a  yearly  allowance  settled  upon  the  wife  before  marriage  for  the 
purchase  of  clothes  and  ornaments,  or  otherwise  for  her  separate  expendi- 
ture, and  in  order  to'deck  her  person  suitably  to  the  rank  and  agreeably 
to  the  tastes  of  her  husband.  It  is  allowed  to  her  in  order  to  save  the 
constant  recurrence  by  the  wife  to  the  husband  for   trifling  expenses. 

As  regards  the  wife's  choses4n- action  (i.  e.,  things  which  are 
enforceable  by  her  only  by  suit)  e.  g.,  debts,  legacies,  &c.,  they  did  not 
become  the  husband's  untirhe  reduced  them  into  possession;  consequently 
if  he  failed  so  to  reduce  them,  they  survived  to  the  wife,  and  if  she  died 
before  he  had  reduced  them  into  possession  they  formed  part  of  her  estate 
and  became  his  property  subject  to  payment  of  her  debts. 

Resting  on  the  doctrine  of  unity  of  persons  between 
husband  and  wife,  the  husband,  as  to  her  chattels  real,  became 
possessed  of  them  by  marriage  in  her  right.  Not  only  was  he 
entitled  to  their  rents  and  profits,  but  he  might  also  dispose  of 
them  as  he  pleased  during  coverture.  They  were  liable  for  his 
debts  ;  and  if  he  survived  her,  they  were  absolutely  his.  He 
could  not,  however,  devise  them  by  will  and  if  he  failed  to 
dispose  of  them  in  his  life-time,  and  in  case  he  died  before  his 
wife,  she  became  entitled  to  them  absolutely. 

By  the  4th  section  of  the  Succession  Act  (which 
applies  to  Parsis)  a  woman  married  after  the  1st  day  of 
January  1866  will  hold  all  her  property  as  ^  feme  coverte 
in  England  holds  property  settled  to  her  separate  use. 

Among  Parsis  a  gift  may  be  made  to  the  separate  use 
of  a  married  woman,  or  of  a  woman  about  to  be  married. 
{Merbcd  v,  Perozbaiy  5  Bom,  268.) 


The  4th  section  of  the  Indian  Succession  Act  sweeps 
away  the  husband's  right  to  his  wife's  personalty, 
his  interest  in  her  realty  as  tenant  by  the  courtesy, 
and  the  wife's  right  to  her  husband's  land  as  tenant  by 
dower  ;  and  as  to  her  property  the  section  has  the  effect 
of  a  settlement  of  it  to  her  own  use  without  restraint  on 
anticipation.  This  section  abolishes  the  unity  of  persons 
between  husband  and  wife  ;  consequently  when  an 
estate  is  conveyed  or  devised  during  coverture  to  hus- 
band and  wife,  they  will  take  as  joint-tenants  with  equal 
undivided  shares,  and  each  can  alienate  his  or  her  own 
moiety  in  his  or  her  life- time.  At  Common  Law  in  such 
a  case  they  would  take  by  entireties,  and  the  husband 
may  do  what  he  likes  with  the  rents  and  profits  during 
coverture.  Further,  the  husband  is  no  longer  able,  by 
his  endorsement  alone,  to  pass  his  wife's  negotiable 
instruments,  nor  can  he  release  or  assign  her  choses-in- 
action.  (Stokes  Anglo  Indian  Codes.    Vol.  I.  page  296.) 

This  section  (  S.  4.  I.  S.  Act. )  has  altogether  done  away 
with  the  Common  Law  rule  that  where  a  man  marries  his 
creditor  the  debt  is  thereby  released. 

The  4th  section  does  not  affect  the  right  to  make  a  settle- 
ment nor  the  usual  effect  thereof.  It  does  not  apply  to 
marriages  contracted  before  the  1st  day  of  January  1866.  It  is 
prospective,  and  does  not  affect  rights  which  had  already  been 
acquired  before  the  passing  of  the  Act.  [Sarhies  v,  Prosono- 
moyee  Dossee,  6  Cal.  794.) 

Since  the  4th  section  of  the  Succession  Act  (which 
applies  to  Parsis)  is  prospective  and  does  not  affect  rights 
which  had  already  been  acquired  before  the  1st  day  of 
January  1866,  it  is  evident  that  if  a  female  Par  si  who 
was  married  before  1st  January  1866,  dies  leaving 
property,  that  property  would  not  go  to  her  heirs  as  on  an 
intestacy,  or  to  the  persons  named  in  her  will,  but  will  be 
governed  by  the  iinglish  law.  At  Common  Law  a 
wife's  will  was  void  as  to  lands,  and  as  to  chattels  she 
had  no  testamentary  power,  unless  the  husband  was 
banished  or  transported,  or  unless  the  will  was  restricted 
to  property  of  which  she  was  executrix  or  administratrix, 
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or  unless  it  was  made  with  her  husband's  special  permis- 
sion. But  equity  holds  a  wife's  will  valid  as  an 
execution  of  a  power,  or  in  pursuance  of  an  agreement, 
or  as  disposition  of  her  separate  estate.  In  fact  the  will 
of  such  a  Parsi  female  would  be  valid  only  so  far  as  it 
relates  to  the  disposition  of  her  separate  estate,  or  if  her 
husband  gave  his  consent  to  the  will,  or  if  she  survived 
him. 

In  the  absence  of  any  rule  applicable  to  Parsis  other  than 
the  English  law,  following  Graham  v.  Londonderry  (3  Alk. 
393),  a  Parsi  husband  has  no  right  to  demand  from  the  widow 
of  his  deceased  father,  in  whose  hands  they  are,  delivery  to 
himself  of  ornaments  purchased  for  his  wife  by  his  deceased 
father,  as  they  are  the  separate  property  of  his  wife.  (Dhanji' 
thai  V.  Navazhai^  2  Bom.  75.) 

In  England  the  position  as  to  wife's  property  at  Common 
Law  was  to  some  extent  altered  by  the  Married  Woman's 
Property  Act  1870.  (33  k  34,  Vict.  C.  93.) 

In  India  the  Married  Woman's  Property  Act  III  of  1874 
declares  provisions  similar  to  those  declared  by  Statute  33  &  34, 
Vict.  C.  93. 

The  4th  section  of  the  Indian  Succession  Act  did  not 
remove  the  disability  of  married  women  to  contract;  this 
was  removed  by  the  Married  Woman's  Property  Act  III  of  1874. 
{Natall  V,  Natall,  9  Mad.  12.) 

Section  4  of  Act  III  of  1874  enacts'that  the  wages  and  earnings  of  a 
married  woman  after  the  passing  of  the  Act  shall  be  deemed  to  be  her 
separate  property,  and  her  receipts  alone  shall  be  good  discharges. 

Section  5  provides  that  she  may  effect  a  policy  of  insurance  on  her 
own  behalf  and  independently  of  her  husband. 

Section  7  empowers  her  to  sue  in  her  own  name  for  recovery  of  any 
property  which  by  force  of  the  Indian  Succession  Act  or  the  Act  itself 
was  her  separate  property. 

Section  8  makes  the  wife  (  whether  married  before  or  after  the  1st 
January  1866  )  liable  to  be  sued  to  the  extent  of  her  separate  property 
by  any  one  contracting  with  her  as  to  such  property. 

Sections  7  and  8  provide  for  the  remedies  of  a  married  woman,  who 
is  within  the  4th  section,  for  injuries  to  her  property.  {Harris  v.  Harries^ 
lOal.  285.) 

The  object  of  the  Legislature  in  passing  Act  X  of  1865  and  Act  III  of 
1874  was  to  assimilate  the  position  of  a  married  woman  to  that  of  an 
unmarried  one,  so  far  as  regards  her  dealings  with  her  own  property. 
Section  4  of  tlie  former  Act  combined  with  section  7  of  the  latter  Act 


enables  women,  married  since  1st  of  January  1866,  to  possess  and  sue  and 
be  sued  in  respect  of  such  property  as  though  they  were  unmarried. 
These  sections  do  not,  liowever,  deal  with  their  capacity  to  contract. 
Section  8  of  the  latter  Act  deals  witli  that  capacity,  and  applies  to  women 
married  as  well  before  as  after  the  1st  of  January.  1866,  and  provides  that 
such  women  can  contract  as  though  they  were  unmarried  at  the  date  of 
the  contract,  but  that  on  such  contracts  they  will  be  liable  only  to  the 
extent  of  their  separate  estate.    (Oursetji  v.  Rustomji,  11   Bom.  352,  353.) 

Under  section  8  (  Act  III  of  1874  )  a  married  woman  has  power  to 
charge  property  settled  upon  herself,  for  lier  separate  use  without  power 
of  anticipation,  with  the  payment  of  debts  incurred  by  her  subsequently 
to  her  marriage,  and  such  a  charge  is  valid  and  binding.     (Ibid.  348.) 

The  husband,  however,  stands  responsible  for  debts  contracted  by  his 
wife's  agency. 

Lastly,  section  9  (Act  III  of  1874)  relieves  the  husband  married  after 
31st  December  1865  from  his  wife's  antenuptial  debts.  At  Common  Law 
the  husband  Istood  liable  jointly  with  his  wife  for  her  debts  contracted 
before  marriage.  The  wife's  separate  property  is  now  held  liable  for  her 
own  contracts. 

Domicile. 

Part  II  o£  the  Indian  Succession  Act  which  applies 
to  Parsis  treats  of  domicile. 

Succession  to  a  deceased  person's  immovable  property  in 
British  India  is  regulated  by  the  law  of  British  India  wherever 
he  may  have  had  his  domicile  at  the  time  of  his  death ;  and 
succession  to  his  movable  property  is  regulated  by  the  law  of 
the  country  in  which  he  had  his  domicile  at  the  time  of  his 
death.    (S.  5. 1.  S.  Act.) 

"  Immovable  [property "  includes  land,  incorporeal  tenements,  and 
things  attached  to  the  earth,  or  permanently  fastened  to  anything  which 
is  attached  to  the  earth.  *'  Movable  property  "  means  property  of  every 
description  except  immovable  property.    (S.  3. 1.  S.  Act.) 

A  person  can  only  have  one  domicile  for  the  purpose  of 
succession  of  his  movable  property,    (S.  6.  L  S.  Act.) 

The  domicile  of  origin  of  every  person  of  legitimate  birth 
is  in  the  country  in  which,  at  the  time  of  his  birth,  his  father 
was  domiciled  :  or  if  he  is  a  posthumous  child,  in  the  country 
in  which  his  father  was  domiciled  at  the  time  of  the  father's 
death.  The  domicile  of  origin  of  an  illegitimate  child  is  in  the 
country  in  which,  at  the  time  of  his  birth,  his  mother  was 
domiciled.  (Ss.  7,  8.  I.  S.  Act.j 

Domicile  is  the  legal  conception  of  residence  of  which  there  are  three 
kinds  : — (1).  Domicile  by  birth,  or  of  origin.  As  no  man  can  be  without 
a  domicile  the  law  attnbutes  to  every  individual  as  soon  as  he  is  born, 
the  domicile  of  his  father,  if  the  child  is  legitimate;  and  the  domicile  of 
his  mother,  if  the  child  is  illegitimate.  This  is  called  the  domicile  of  origin 
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and  is  involuntary.  (2)  Domicile  by  operation  of  law.  This  sort  of 
domicile  attaches  to  those  (a)  who  are  under  the  control  of  another,  e.  g., 
wife,  minor  and  servant,  and  (b)  on  whom  the  state  affixes  domicile,  e.  g., 
officer,  prisoner.  (3)  Domicile  of  choice.  This  is  where  one  is  abandoned 
and  another  is  acquired. 

The  domicile  of  origin  prevails  until  a  new  domicile  has  been 
acquired.  A  man  acquires  a  new  domicile  by  taking  up  his  fixed  habita- 
tion in  a  country  iwhich  is  not  that  of  his  domicile  of  origin.  (Ss.  9,  10. 
I.  S.  Act.) 

No  man  acquires  a  domicile  in  British  India  merely  by  resid- 
ing in  H.  M.'s  Civil  or  Military  service,  or  in  the  exercise  of  any 
profession  or  callino-,  or  in  the  discharge  of  the  duties  of  any 
public  office.     (Ss.  10,  12. 1.  S.  Act.) 

The  special  mode  of  acquiring  a  domicile  in  British  India 
is  treated  of  in  section  11  of  the  Succession  Act,  which 
provides  that  any  person  may  acquire  a  domicile  in  British 
India  by  making  and  depositing  in  some  office  in  British  India 
(to  be  fixed  by  the  Local  Government)  a  declaration  in  writing 
under  his  hand  of  his  desire  to  acquire  such  domicile,  provided 
that  he  shall  have  been  resident  in  British  India  for  one  year  im- 
mediately preceding  the  time  of  his  making  such  declaration. 

A  new  domicile  continues  until  the  former  domicile  has  been  resumed, 
or  another  has  been  acquired.    (3.  13. 1.  S.  Act.) 

The  domicile  of  a  minor  follows  the  domicile  of  the  parent 
from  whom  he  derived  his  domicile  of  origin.  During  minority 
he  cannot  acquire  a  new  domicile.  His  domicile  however  does 
not  change  with  that  of  his  parent,  if  the  minor  is  married,  or 
holds  any  office  or  employment  in  the  service  of  Her  Majesty, 
or  has  set  up,  with  the  consent  of  the  parent,  in  any  distinct 
business.     (Ss.  14,  17.  I.  S.  Act.) 

"Minor"  means  any  person  who  shall  not  have  completed  the  age 
of  eighteen  years,  and  "  Minority "  means  the  status  of  such  person. 
(S.  3. 1.  S.  Act.) 

The  age  of  majority  of  persons  domiciled  in  British  India  is  provided 
for  as  follows  by  the  3rd  section  of  the  Indian  Majority  Act,  IX  of  1875: 
— Every  minor  of  whose  person  or  property,  or  both,  a  guardian,  other 
than  a  guardian  for  a  suit  within  the  meaning  of  Chapter  XXXI  of  the 
Code  of  Civil  Procedure,  has  been  or  shall  be  appointed  or  declared  by 
any  Court  of  Justice  before  the  minor  has  attained  the  age  of  eighteen 
years,  and  every  minor  of  whose  property  the  superintendence  has  been 
or  shall  be  assumed  by  any  Court  of  Wards  before  the  minor  has  attained 
that  age,  shall,  notwithstanding  anything  contained  in  the  Indian  Succes- 
sion Act,  X  of  1865,  or  in  any  other  enactment,  be  deemed  to  have  attained 
his  majority  when  he  shall  have  completed  his  age  of  twenty-one  years, 
and  not  before  ;  and  every  other  person  domiciled  in  British  India  shall 
be  deemed  to  have  attained  his  majority  wlieu  he  shall  have  completed 
his  age  of  eighteen  years,  and  not  before. 
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By  marriaf!;e  a  woman  acquires  the  domicile  of  her  hasband, 
if  she  had  not  the  same  domicile  before.  The  wife's  domicile 
daring  marriage  follows  her  husband's,  except  when  they  are 
separated  by  sentence  of  a  competent  Court,  or  wheu  the  husband 
is  undergoing  a  sentence  of  transportation.  (Ss.  15,  16. 1.  S.  Act.) 
An  insane  person  cannot  acquire  a  new  domicile  in  any  other  way 
than  by  his  domicile  following  that  of  another  person.     (3.  18.  I.  S.  Act!) 

If  a  man  dies  leaving  movable  property  in  British  India, 
in  the  absence  of  proof  of  any  domicile  elsewhere,  succession 
to  the  property  is  regulated  by  the  law  of  British  India.  (S.  19. 
I.  S.  Act.) 

Sectioa  44  of  the  Indian  Succession  Act  provides  that  in 
the  case  of  the  marriage  of  a  person  not  having  a  British  Indian 
domicile  to  a  person  having  such  domicile,  neither  party  acquires 
by  the  marriage  any  rights  in  respect  of  the  other's  property  not 
comprised  in  an  ante-nuptial  settlement  which  he  or  she  would 
not  acquire  thereby  if  both  were  domiciled  in  British  India  at 
the  time  of  the  marriage. 

The  meaning  is  this:  where  either  of  the  parties  has  an  Indian  domi- 
cile, all  his  or  her  rights,  as  regards  the  other's  property,  whether  movable 
or  immovable,  are  regulated  by  the  territorial  law  of  India,  {Miller  v. 
Administrator  Oeneral,  1  Cal.  420.) 

lu  the  above  case  (at,  p.  412)  it  was  held  that  section  4  of  the  Indian 
Succession  Act  does  not  apply  in  respect  of  the  movable  property  of 
persons  not  having  an  Indian  domicile  and  that  while  the  4th  section  lays 
down  a  general  rule  as  to  the  effect  of  marriage  in  respect  of  movable 
property  where  both  the  married  persons  have  an  Indian  domicile,  the 
44th  section  of  the  Indian  Succession  Act  lays  down  a  special  rule  to 
govern  a  particular  case. 

In  the  case  of  Hill  v.  Administrator  General  of  Bengal,  23  Oal. 
at  pp.  511,  512,  however,  Sale  J.  held  that,  since  in  the  case  of  Miller  v. 
Administrator  General  the  applicability  of  the  sections  4  and  44  was 
considered  in  connection  with  the  question  of  domicile,  but  the  particular 
question  whether  these  sections  in  any  way  affect  the  rights  of  succession 
was  not  detilt  with  as  necessarily  arising  in  the  case,  these  sections  read 
together  should  be  understood  as  laying  down  a  general  rule  as  to  the 
immediate  effect  of  marriage  iu  respect  of  movable  property  belonging  to 
each  or  either  of  the  married  persons  not  comprised  in  an  ante-nuptial 
settlement,  and  not  as  laying  down  a  rule  intended  to  affect  the  law 
of  succession. 

Wills  and  Codicils. 

"Will"  means  the  legal  declaration  of  the  intentions 
of  the  testator  with  respect  to  his  property,  which  he 
desires  to  be  carried  into  effect  after  his  death. 

"  Codicil "  means  an  instrument  made  in  relation  to 
a    will,   and    explaining,    altering,   or    adding    to   its 
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dispositions.     It  is  considered  as  forming  an  additional 

part  of  the  will.     (S.  3.  I.  S.  Act.) 

The  chief  requisites  for  a  valid  will  are  :— 

1.  Soundness  of  mind  and  age  of  majority. 

Every  person  of  sound  mind  and  not  a  minor  may  dispose 
of  his  property  by  will. 

A  married  woman  may  dispose  of  by  will  any  property 
which  she  could  alienate  by  her  own  act  during  her  life. 

Persons  who  are  deaf,  or  dumb,  or  blind,  are  not  thereby 
incapacitated  for  making  a  will  if  they  are  able  to  know  what 
they  do  by  it. 

One  who  is  ordinarily  insane  may  make  a  will  during  an 
interval  in  which  he  is  of  sound  mind. 

No  person  can  make  a  will  while  he  is  in  such  a  state  of 
mind,  whether  arising  from  drunkenness,  or  from  illness,  or 
from  any  other  cause,  that  he  does  not  know  what  he  is  doing. 

(S.  46.  I.  S.  Act.; 

All  persons,  whether  married  or  single,  male  or  female,  of  sound  mind 
who  have  completed  the  age  of  18  years  are  capable  of  making  wills. 

Though  a  person  who  is  a  minor  cannot  dispose  of  his  property  by 
will,  yet  section  47  of  the  Succession  Act  empowers  a  father  of  whatever 
age  to  appoint  testamentary  guardians  for  his  child  during  minority. 

2.  Freedom  from  fraud,  coercion  or  importunity. 

A  will  or  any  part  of  a  will,  the  making  of  which  has  been 
caused  by  fraud  or  coercion,  or  by  such  importunity  as  takes 
away  the  free  agency  of  the  testator,  is  void.  (S,  48.  I.  S.  Act). 

3.  Proper  execution. 

Section  50  of  the  Succession  Act  deals  with  the  execution 
of  U7»privilecfed  (ordinary)  wills,  that  is  wills  executed  by 
persons,  not  being  soldiers  employed  in  expedition,  or  engaged 
in  actual  warfare,  or  mariners  at  sea.  Alid  three  rules  are  to 
be  observed  in  the  execution  of  such  wills. 

First, — The  testator  shall  sign  or  shall  affix  his  mark  to 
the  will,  or  it  shall  be  signed  (not  marked)  by  some  other  person 
in  his  presence  and  by  his  direction. 

Secend.-^The  signature  or  mark  of  the  testator,  or  the 
signature  (not  the  mark)  of  the  person  signing  for  him,  shall  be 
so  placed  that  it  shall  appear  that  it  was  intended  thereby  to 
give  effect  to  the  writing  as  a  will. 
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The  form  of  a  paper  does  not  aflfect  its  title  to  probate  as  a  will,  provided 
that  it  is  the  intention  of  the  deceased  that  it  should  operate  after  his 
death.  Thus,  documents  in  the  form  of  deeds,  agreements,  letters,  bills  of 
exchange,  powers-of-attoruey,  or  other  instruments,  may  take  effect  as 
■wills,  if  duly  executed,  where  a  testamentary  intention  can  be  collected, 
and  the  dispositions  are  not  to  take  effect  until  after  the  death  of  the 
persons  making  them.    (Henderson.  3.) 

It  is  immaterial  in  what  language  a  will  may  be  written.  A  will  or 
codicil,  or  any  part  thereof,  may  be  written  on  paper,  parchment  or  any 
other  substance,  in  any  character,  at  large,  or  abbreviations,  or  in  cypher, 
and  may  be  made  or  altered  in  pencil  as  well  as  in  ink.     (Stokes.  27.) 

Third, — The  will  shall  be  attested  by  two  or  more  witnesses, 
each  of  whom  must  have  seen  the  testator  siga  or  affix  the  mark 
to  the  will,  or  have  seen  some  other  person  (not  an  attesting 
witness)  sign  the  will  in  the  presence  and  by  the  direction  of  the 
testator,  or  have  received  from  ths  testator  a  personal  acknow- 
ledgment of  his  signature  or  mark,  or  of  the  signature  of  such 
other  person  ;  and  each  of  the  witnesses  must  sign  the  will  in 
the  presence  of  the  testator,  but  it  shall  not  be  necessary  that 
more  than  one  witness  be  present  at  the  same  time,  and  no 
particular  form  of  attestation  shall  be  necessary. 

As  regards  attestation  a  will  shall  not  be  considered  as 
insufficiently  attested  by  reason  of  any  benefit  thereby  givea, 
either  by  way  of  bequest  or  by  way  of  appointment,  to  any 
person  attesting  it,  or  to  his  or  her  wife  or  husband ;  but  the 
bequest  or  appointment  shall  be  void  so  far  as  concerns  the 
person  so  attesting,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  either  of  them. 

A  legatee  under  a  will  does  not  lose  his  legacy  by  attesting 
a  codicil  which  confirms  the  will.     (S.  54.  I.  S.  Act.) 

The  rules  governing  the  execution  of  privileged  wills  which  are  less 
formal  than  ordinary  wills  are  dealt  with  in  section  53  of  the  Succession 
Act. 

The  formalities  to  be  observed  in  the  case  of  a  bequest  to 
religious  or  charitable  uses  by  a  testator  having  a  nephew  or 
niece  or  any  nearer  relative  are  that  the  will  must  be  executed 
not  less  than  12  months  before  his  death  and  within  6  months 
from  its  execution  the  same  must  be  deposited  in  some  place 
provided  by  law  for  safe  custody  of  the  wills  of  living  persons. 
(S.  105.  I.  S.  Act.) 

Revocation  of  Wills. 

A  will  is  said  to  be  ambulatory  until  the  testator's  death 
because  he  may  revoke  or  alter  it  at  any  time  when  he  is 
competent  to  dispose  of  his  property  by  will. 


An  unprivileged  will  or  codicil  shall  be  revoked  {a)  by 
marriage  of  the  maker,  except  when  made  in  exercise  of  a 
power  of  appointment,  cr  (6)  by  another  will  or  codicil,  or  (c) 
by  some  writing  declaring  an  intention  to  revoke  the  same  and 
executed  as  an  unprivileged  will,  or  (d)  by  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same.  (Ss.  55,  57. 1.  S.  Act.) 

As  regards  remm^  o/ a  m/Z  section  60  of  the  Succession 
Act  provides  that  where  an  unprivileged  will  or  codicil,  or  any 
part  thereof  shall  be  revoked,  the  same  shall  be  revived  only  by 
its  re-execution,  or  by  a  codicil  executed  as  required,  and 
showing  an  intention  to  revive  the  same  ;  and  when  any  will  or 
codicil  which  shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so 
much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall 
be  shown  by  the  will  or  codicil. 

Construction  of  Wills. 

Rules  as  to  interpretation  of  Wills  are  contained  in 
sections  61 — 91  of  the  Succession  Act. 

The  fundamental  principle  in  the  construction  of  wills  is 
to  effectuate  the  testator's  intention  so  far  as  it  is  consistent 
with  the  rules  of  law. 

It  is  sufficient  if  the  wording  of  a  will  is  such  that  the 
intentions  of  the  testator  can  be  known  therefrom  ;  no  technical 
words  or  terms  of  art  need  necessarily  be  used.  (S.  61. 1.  S.  Act.) 

A  -will  not  expfessive  of  any  definite  intention  is  void  for  uncertainty* 
(S.  76.  T.  S.  Act.) 

The  meaning  of  any  clause  in  a  will  is  to  be  collected  from 
the  entire  instrument,  and  all  its  parts  are  to  be  construed  with 
reference  to  each  other  ;  and  for  this  purpose  a  codicil  is  to  be 
considered  as  part  of  the  will.    fS,  69.  I.  S*  Act.) 

If  in  a  Parsi  will  written  in  Gujarati  the  wordss  used  are  sucli  as  to 
Create  a  joint  interest,  it  is  impossible  to  escape  the  consequence  that  the 
beneficiaries  tuke  as  joint  tenants  with  the  benefit  of  survivorship. 
(IJavroji  v.  Pirozhai,  23  Bom,  at  p.  99.) 

No  part  of  a  will  is  to  be  rejected  as  destitute  of  meaning 
if  it  is  possible  to  put  a  reasonable  construction  upon  it  and 
testator's  intention  is  not  to  be  set  aside  because  it  cannot  take 
full  effect,  but  is  to  be  effectuated  as  far  as  possible.  (Ss.  72,  T^. 
I.  S.  Act.) 


u 

Where  any  word  material  to  the  full  expression  of  the  meaning  has 
been  omitted,  it  may  be  supplied  by  the  context.  (S.  64.  I.  S.  Act.) 

Erroneous  particulars  in  the  description  of  the  subject-matter  of  a 
bequest  shall  be  rejected.  A  part  of  the  description,  however,  shall 
not  be  rejected  aa  erroneous,  if  any  object  answers,  the  whole  description. 
(Ss.  65,  6G.  I.  S.  Act.) 

Section  65  is  a  paraphrase  of  the  rule  Falsa  demonstratio  non  nocet 
cumde  corpore  constat  •'  The  characteristic  of  cases  within  the  rules  is 
that  the  deacriptioo  so  far  as  it  is  false,  applies  to  no  subject  at  all,  and  so 
far  as  it  is  true,  applies  to  one  only."  (Stokes.  48.) 

Extrinsic  evidence  of  the  testator's  intention  is  admissible 
in  cases  of  latent  ambiguity  only.  It  is  inadmissible  in  cases 
of  patent  ambiguity  or  deficiency.     (Ss.  67,  68.  I.  S.  Act.) 

Where  a  clause  is  susceptible  of  two  meanings,  according 
to  one  of  which  it  has  some  effect,  and  according  to  the  other  it 
can  have  none,  the  former  is  to  be  preferred.  And  where  two 
clauses  in  a  will  are  inconsistent  and  not  reconcilable,  the  last 
shall  prevail.     (Ss,  71,  75.  I.  S.  Act.) 

A  will  speaks  from  the  testator's  death. 

Where  property  is  bequeathed  to  any  person,  he  is  entitled 
to  the  whole  interest  of  the  testator  therein,  unless  a  restricted 
interest  appears  to  have  been  intended  for  him.  In  the  case 
of  a  bequest  in  the  alternative,  the  legatee  first  named  shall  be 
entitled  to  the  legacy,  if  he  be  alive  at  the  time  when  it  takes 
effect ;  but  if  he  be  then  dead,  the  person  or  class  of  persons 
named  in  the  second  branch  of  the  alternative  shall  take  the 
legacy.  (Ss.  82,  83. 1.  S.  Act.) 

Section  88  of  the  Succession  Act  lays  down  four  rules  of 
construction  where  a  will  purports  to  make  two  bequests  to  the 
same  person,  and  nothing  appears  in  the  will  to  show  the 
testator's  intention  whether  the  latter  bequest  was  to  be 
cumulative  or  to  be  substitutional  only. 

First.^^U  the  same  specific  thing  is  bequeathed  twice  to 
the  same  legatee  in  the  same  will,  or  in  the  will  and  again  in  a 
codicil,  he  is  entitled  to  receive  that  specific  thing  only. 

Second. — Where  one  and  the  same  will  or  one  and  the 
same  codicil  purports  to  make,  in  two  places,  a  bequest  to  the 
same  person  of  the  same  quantity  or  amount  of  anything,  he 
shall  be  entitled  to  one  such  legacy  only. 

Third. -^Where  two  legacies  of  unequal  amount  are  given 
to  the  same  person  in  the  same  will,  or  in  the  same  codicil,  the 
legatee  is  entitled  to  both. 

Fourth, — Where  two  legacies,  whether  equal  or  unequal  in 
amount,  are  given  to  the  same  legatee,  one  by  a  will  and  the 
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other  by  a  codicil,  or  each  by  a  different  codicil,  the  legatee  is 
entitled  to  both  legacies. 

iV.  B. — In  the  four  last  rules,  the  word  "will"  does  not 
include  a  codicil. 

In  sections  80,  81,  84,  86  and  87  are  laid  down  certain  rules  for 
construction  of  gifts  to  objects  under  particular  designations  descriptive 
of  relationship  or  membership  of  a  class. 

Legacies. 

Legacies  are  either  general,  specific  or  demonstrative, 
A  general  legacy   is   one  which   does  not  relate  to  any 

individual  thing,  or  sum  of  money,  as  distinguished  from  other 

things  of  the  same  kind,  or  other  moneys. 

Where  a  general  legacy  is  given  to  be  paid  at  a  future  time  the 
executor  must  invest  a  sum  sufficient  to  meet  it  in  authorized  securities. 
The  intermediate  interest  in  such  a  case  forms  part  of  the  residue  of  the 
testator's  estate.    (S.  302. 1.  S.  Act.) 

Where  7io  thne  is  fixed  for  the  payment  of  a  general  legacy,  interest 
begins  to  run  from  the  expiration  of  one  year  from  tlie  testator's  death, 
except  where  the  legacy  is  bequeathed  in  satisfaction  of  a  debl,  or 
where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the  legatee, 
or  has  put  himself  in  loco  parentis  to  tlie  legatee,  or  where  a  sum  is 
bequeathed  to  a  minor  witii  a  direction  to  pay  for  his  maintenance  out  of 
it ;  in  all  these  cases  interest  on  the  legacy  runs  from  the  testator's  death. 
Where  a  time  has  been  fixed  for  the  payment  of  a  general  legacy  interest 
begins  to  run  from  the  time  fixed  (the  interest  up  to  such  time  forming 
part  of  the  residue  of  the  testator's  estate),  except  where  the  testator  was 
a  parent  or  a  more  remote  ancestor  of  the  legatee  or  has  put  himself  in 
loco  parentis  to  the  legatee  or  the  legatee  is  a  minor,  in  which  cases  the 
interest  begins  to  run  from  the  testator's  death  unless  a  specific  sum  for 
maintenance  is  given  by  the  will.     (Ss.  311,  312.  I.  S.  Act.) 

Where  a  testator  bequeaths  to  any  person  a  specified  part 
of  his  property,  which  is  distinguished  from  all  other  parts  of 
his  property,  the  legacy  is  said  to  be  specific.  (S.  129.  L  S.Act.) 

A  specific  legacy  has  two  advantages  over  a  general  one.  (1)  It  does 
not  abate  with  the  latter  on  a  deficiency  of  assets.  (2)  When  given  to  a 
person  in  being  and  producing  interest,  it  carries  with  it  that  interest  from 
the  date  of  the  testator's  death.  But  if  it  should  get  adeemed  or  be 
inadequate  to  its  object,  the  legatee  is  not  entitled  to  recompense  or 
satisfaction  out  of  the  testator's  estate.  When  other  assets  are  insuffi- 
cient to  pay  debts  it  will  have  to  abate  in  proportion.     (Griffith  p.  85.) 

A  bequest  of  a  sum  certain,  merely  because  the  stocks,  funds,  or 
securities  in  which  it  is  invested  are  described  in  the  will,  or  a  bequest  of 
any  stock  in  general  terms,  merely  because  the  testator  had,  at  the  date  of 
his  will,  an  equal  or  greater  amount  of  the  specified  kind,  or  a  bequest  of 
money,  merely  because  it  is  not  payable  until  some  part  of  the  testator's 
property  is  disposed  of  in  a  certain  way,  is  not  specific.  So  where  a  will 
contains  a  bequest  of  the  residue  of  "the  testator's  property  along  with  aq 


26 

enumeration  of  aome  items  of  property  not  previously  bequeathed,  the 
articles  enumerated  shall  not  be  deemed  to  be  specificully  bequeathed. 
(d8. 130-133. 1.  S.  Act.) 

Where  a  specific  legacy  is  subject  at  the  testator*s  death 
to  any  cliarge,  the  legatee,  if  he  accepts  the  legacy,  takes  it 
subject  to  such  charge,  and  is  liable  to  make  good  the  amount 
of  the  charge.  The  testator's  estate  is  liable,  however,  (a)  for 
anything  to  be  done  to  complete  the  testator's  title  to  the  thing 
bequeathed  ;  or  {b)  for  payment  of  rent  or  land-revenue  (of 
immovable  property  any  interest  in  which  is  given  in  a  bequest) 
payable  periodically,  up  to  the  testator's  death  ;  or  {c)  for 
call  and  other  payment  due  from  the  testator  at  his  death 
in  respect  of  stock  in  a  joint  stock  company,  which  is  specifically 
bequeathed  ;  the  specific  legatee  bears  the  call  or  other  payment 
becoming  due  in  respect  of  such  stock  after  the  testator's  death. 
(Ss.  155—157.  I.  S.  Act.) 

The  legatee  of  a  specific  legacy  is  entitled  to  the  produce 
thereof  from  the  testator's  death. 

Demonstrative  legacy  means  a  legacy  directed  to  be  paid 
out  of  specified  property.  ^S.  137.  I.  S.  Ad,) 

It  is  in  its  nature  a  general  legacy  but  there  is  a  particular  fund 
pointed  out  to  satisfy  it. 

A  demonstrative  leefacy  is  so  far  general  that  if  the  fund  be  called 
in  or  fail  the  legatee  will  not  be  deprived  of  his  legacy,  but  be  permitted  to 
receive  it  out  of  the  t?eneral  assets  :  but  it  is  so  far  specific  that  it  will  not 
be  liable  to  abate  with  general  legacies  upon  a  deficiency  of  assets.  It  is 
however,  liable  to  abate  when  it  becomes  a  general  legacy  by  reason  of  the 
failure  of  the  fund  out  of  which  it  is  payable.  And  a  demonstrative 
lesfacy  of  stock  does  not  carry  interest  from  the  testator's  death. 
(Stokes.  III.) 

Sections  164,  165  of  the  Succession  Act  treat  about 
legacies  to  creditors  and  portioners. 

"Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it  does  not 
appear  from  the  will  that  the  legacy  is  meant  as  a  satisfaction  of  the  debt, 
the  creditor  in primd  facie  entitled  to  the  legacy  as  well  as  to  the  amount 
of  the  debt.  So  where  a  parent  who  is  under  obligation  by  contract  to 
provide  a  portion  for  a  child  fails  to  do  so,  and  afterwards  bequeaths  a 
legacy  to  the  child,  and  does  not  intimate  by  his  will  that  the  legacy  is 
meant  as  a  satisfaction  of  the  portion,  the  child  is  entitled  to  receive  the 
legacy  as  well  as  the  portion.    (Ss.  164,  165.  I.  S.  Act.) 

The  executor's  assent  is  necessary  to  complete  a  legatee's 
title  to  his  legacy  and  when  given,  it  gives  effect  to  a  legacy 
from  the  testator's  death,  I'he  executor,  however,  is  not  bound 
to  pay  or  deliver  any  legacy  until  after  one  year  from  the 
testator's  death.    (Ss.  292,  296,  297. 1.  S.  Act.) 
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Annuities. 

An  annuity  created  by  will  is  payable  to  the  legatee  for; 
his  life  only,  whether  it  is  directed  to  be  paid  out  of  the 
property  generally,  or  a  sum  of  money  is  bequeathed  to  he 
invested  in  the  purchase  of  it.     (S.  160.  I.  S.  Act.)  ,  . 

Where  no  time  is  fixed  for  the  commencemeDt  of  an  annuity  given 
by  a  will  it  commences  from  the  testator's  deatli ;  but  the  first  payment 
is  made  at  the  end  of  a  year  next  after  that  event.     Where,  however, 
there  is  a  direction  that  the  annuity  be  paid  quarterly  or  monthly,  the  ; 
first  payment  becomes  due  and  may  be  paid  out  at  tlie  end  of  the  first . 
quarter  or  first  month,  as  the  case  be,  after  the  testator's  death  ;  but  the 
executor  is  not  boundto  pay  it  till  the  end  of  the  year.     And  where  there  is 
a  direction  that  the  first  payment  is  to  be  made  within  a  given  time  from  - 
the  testator's  death,  or  on  a  day  certain,  the  successive  payments  are  to 
be    made   on  the   anniversary   of  the   earliest   day   on   which  the  will - 
authorizes  the  first;  payment  to  be  made  ;  and  in  the  interval  between 
tlie  times  of  payment  if  the  annuitant  were  to  die,  an  apportioned  share 
of  the  annuity  is  to  be  paid  to  his  representative. 

Doctrine  of  Lapse. 

If  the  leo^atee  does  not  survive  the  testator,  the  legacy 
cannot  take  effectj  but  shall  lapse  and  form  part  of  the  residue  of 
the  testator's  property.  In  order  to  entitle  the  representatives 
of  tbe  legatee  to  receive  the  legacy,  it  must  be  proved  that  he 
survived  tbe  testator.     (S.  92.  I.  S.  Act.) 

A  bequest,  however,  does  not  hipse  when  the  dying  legatee 
is  the  testator's  child  or  other  lineal  descendant  and  leaves  a 
lineal  descendant  living  at  the  testator's  death,  nor  when  the 
legatee  is  a  trustee  for  another.  So  also  a  legacy  does  not  lapse 
if  one  of  two  joint  legatees  die  before  the  testator,  but  the 
survivor  takes  the  whole.  Where,  however,  there  are  words 
showing  the  testator's  intention  to  give  to  legatees  distinct 
shares,  and  if  any  legatee  die  before  the  testator,  the  legacy 
intended  for  him  shall  fall  into  residue  of  the  testator's  property. 
(Ss.  96,  97,  93,  94. 1.  S.  Act.) 

Residue  means  all  of  which  no  effectual  disposition  is  made  by  the 
will  other  than  the  residuary  clause;  but  when  the  disposition  of  the 
residue  itself  fails,  to  the  extent  to  which  it  fails,  the  will  is  inoperative, 
and  the  testator  will  be  taken  to  have  died  intestate  in  respect  to  it. 

A  residuary  legatee  may  be  constituted  by  any  words  that  show  nn 
intention  on  tiie  testator'^,  part  that  the  person  designated  shall  take  the. 
surplus  or  residue  of  his  property.  Under  a  residuary  bequest,  the  legateei 
is  entitled  tq  all  . property  belono:ing  to  the  testator  at  the  time  of  his  ' 
death,  of  whi(ili  he  nas  iiot  made  arty  other  testamentary  disposition  which 
isr;papable;:of  taking  effect.  (Ss.  89,  90.  I.  S.  Acr.)::  :  ■;  ;  •; 
;f  ■  The  residue  after  usual  paymeiits  ig  to-bepaid:1io  iabfe  residuary  legatee 
(if  any)  appointed  by  the  will.    (S.  S26. 1,  ri.  Act.) 
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Void  Bequests. 

A  bequest  not  expressive  of  any  definite  intention  is  void 
for  uncertainty.     (S.  76.  I.  S.  Act.) 

A  bequest  to  a  person  by  a  particular  description,  there 
being  no  one  answering  such  description  at  the  testator's  death, 
is  void.    (S.  99.  I.  S.  Act.) 

Sections  100  and  101  of  the  Indian  Succession  Act  lay 
down  restrictions  upon  the  power  conferred  by  section  99.  By 
section  100  a  bequest  to  a  person  not  in  existence  at  the 
testator's  death  subject  to  a  })rior  bequest  is  void,  unless  it 
comprises  the  whole  of  the  testator's  remaining  interest  in  the 
thing  bequeathed. 

In  other  words  the  section  provides,  in  effect,  that  tlie  defen-ed  bequest 
must  comprise  the  whole  of  the  testator's  remaining  interest. 

Section  101  puts  a  serious  restriction  upon  the  testator's 
power  of  creating  successive  interests  in  proj)erty  by  will.  It 
treats  of  the  rule  against  perpetuity,  and  provides  that  any 
bequest  the  vesting  vi^hereof  is  delayed  beyond  a  life  or  lives  in 
being  at  the  testator's  death,  and  the  minority  of  the  donee  who 
must    be   living  (born)  at  the  close  of  the  last  life,   is  void. 

The  bequest  is  thus  good  if  delayed  from  being  vested  beyond  the  life- 
time of  persons  in  being  for  the  period  only  of  the  minority  of  some  person 
born  in  their  life-time. 

The  members  of  a  Parsi  family,  the  heirs  of  F.  deceased,  entered  into  an 
agreement  dated  the  24th  May  1851,  by  which  they  agreed  that  the  remain* 
ing  income  (after  paying  the  deceased's  debts)  of  a  certain  estate,  situated 
in  the  island  of  Salsette  which  had  belonged  to  the  deceased  sliould  be 
appropriated  in  certain  shares  among  themselves  as  heirs  of  the  deceased  and 
'''•  after  their  death  their  shares  are  to  he  enjoyed  and  received  by  their  heirs 
arid  childreyi  jroni  generation  to  generation  for  ever."  In  a  previous  suit  (I. 
L.  R,  6  Bom.  151)  it  was  decided  that  under  this  agreement  the  signatories 
thereto  took  only  a  life  interest  in  their  respective  shares.  In  the  present 
suit  it  was  contended  and  was  held  by  the  Division  Court  that  the  subse- 
quent gift  to  the  "  heirs  and  children  (of  the  signatories)  from  generation  to 
generation  for  ever  "  was  void  as  infringing  the  rule  against  perpetuities. 
On  appeal  it  was  held  that  the  settlement  in  favour  of  the  heirs  and  children 
of  eacli  signatory  was  in  law  a  valid  settlement  and  not  void  as  creating  a 
perpetuity.  In  the  absence  of  words  in  the  context  showing  that  they  were 
intended  to  take  less,  the  respective  heirs  and  children  of  the  signatories 
took  an  absolute  estate. 

A  gift  to  the  heirs  of  jA  from  generation  to  generation  confers  on 
them  when  ascertained  the  same  estate  as  if  the  gitt  were  to  X  and  Y, 
the  heirs  of  A  nominaturru 

(Fardunji  N,  Banaji  v.  Mithibai,  22  I3om.  355.) 

Section  104  of  the  Succession  Act  provides  that  a  direction 
to  accumulate  the  income  arising  from  any  property  shall  b© 
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void;  and  that  the  property  shall  be  disposed  of  as  if  no 
accumulation  had  been  directed.  Where,  however,  the  property 
is  immovable,  or  where  accumulation  is  directed  to  be  made 
from  the  testator's  death,  the  directon  shall  be  vnlid  in  respect 
only  of  the  income  arising  from  the  property  within  one  year 
next  following  the  testator's  death  ;  and  at  the  end  of  the  year 
such  property  and  incouie  shall  be  disposed  of  respectively, 
as  it"  the  period  during  which  the  accumulation  has  been  directed 
to  be  made  had  elapsed.  ^S.  104.  I.  S.  Act.) 

This  section  allows  accumulation  in  two  cases  :  (I)  When  the  property 
is  immovable  and  (2)  when  the  accumulation  is  directed  to  be  made  ''  from 
the  death  of  the  testator."  In  each  case  the  accumulable  income  must  arise 
*'  within  one  year  next  following  the  testator's  death"  which  period  is  to  be 
calculated  exclusively  of  the  day  of  his  death.  (Stokes.  84.) 

Mortmain  gifts,  i  e.,  bequests  to  religious  or  charitable  uses 
have  been  declared  void  by  section  105  of  the  Act.  The  section 
provides  against  death-bed  bequests  to  charitable  uses  by  person 
having  nephews  or  nieces  or  any  nearer  relatives.  In  such  cases 
the  will  must  be  executed  at  least  twelve  months  before  the 
testator's  death,  and  de[)Osited  within  six  months  after  execution 
in  some  place  provided  by  law  for  the  deposit  of  wills  of  living 
persons. 

Bequests  to  be  valid  as  charitable  bequests,  mast  be  of  apuhlic  character. 
Bequest  for  objects  which  are  merely  for  the  benefit  of  individuals  are 
therefore  void.  The  performance  of  the  baj  rozgar  ceremonies,  the 
consecration  of  the  nirangdin,  the  recitation  of  the  yezashne,  and  the  annual 
gahambdr  and  dosld  ceremonies  are  ceremonies  performed  among  Parsis 
rather  with  a  view  to  the  private  advantage  of  individuals  than  for  public 
benefit  and  consequently  trusts  for  such  objects  are  set  aside  by  the  Court. 
(Limji  V.  Bapuji,  11  Uom.  441.) 

"  Charitable  purpose"  includes  relief  of  the  poor,  education,  medical 
relief,  and  the  advancement  of  any  other  object  of  general  public  utility,  but 
does  not  include  a  purpose  which  relates  exclusively  to  religious  teaching  or 
worship.     (S.  2  Charitable  Endowments  Act  VI  of  1890.) 

The  fact  that  certain  bequests  to  religious  uses  in  will  were  void, 
because  the  will  had  not  been  deposited  as  required  by  section  105  of  Act 
X  of  1865,  does  not  render  all  the  bequests  in  the  will  null  and  void.  The 
exclusion  of  certain  of  a  testator's  heirs  by  a  will  does  not  exclude  them  from 
sharing  in  that  portion  of  the  property  M'hich  has  to  be  treated  as  intestate 
owing  to  certain  bequests  to  religious  uses  being  void.  (Hormusji  v. 
Eustamji,  P.  J.  for  1893,  at  p.  333. ) 

It  appears  from  the  motion  made  by  the  Hon'ble  Mr.  Anderson  in  the 
Council  held  on  the  7  April  1865  at  Calcutta  to  consider  the  Succession  and 
Inheritance  (Parsis';  Bill  that  the  President  of  the  Pars!  Law  Association 
had  urged  upon  the  Hon'ble  member  that  section  105  of  the  Indian 
Succession  Act— (the  Mortmain  section)  was  inapplicable  to  Parsis,  as 
they  were  in  no  degree  priest-ridden  audit  was  consequently  suggested 
that  the  Parsis  should  be  exempted  from  the  operation  of  that  sectiou. 
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The  Hon'tle  Mr.  Anderson,  however,  appears  not  to  have  thought 
it  at  all  advisable  to  allow  this  lexemption.  He  said  '*I  would  remark 
that  the  section  alluded  to  imports  into  India  the  9th  Geo.  II.  Cap. 
36,  commonly  called  the  Statute  of  Mortmain.  Now  opinions  may  differ  as 
to  the  propriety  of  that  law  ;  but  it  will  be  generally  conceded  that  if  such 
a  law  is  made  applicable  to  any  portion  of  the  community  subject  to  the 
Succession  Act,  it  must  be  made  applicable  to  all  who  are' so  subject.  I  freely 
admit  that  the  Parsis  are  not  priest-ridden  ;  but  there  is  a  principal  which 
underlies  all  laws  of  Mortmain,  and  which  address  itself  to  a  sentiment  of 
deeper  growth  than  priestly  influence.  That  sentiment  is  the  desire  which 
many  men  of  all  creeds  and  races  feel  on  their  death-beds  to  make  terms,  as 
it  were,  with  the  mysterious  future  by  a  liberality  exercised  at  the  expense- 
of  their  heirs.  It  is  one  of  the  subtlest  of  those  mixed  questions  of  laws 
and  morals,  to  what  extent  a  man  is  justified  in  influencing  by  testation  the 
distribution  of  his  property.  The  wisdom  of  successive  generations  has 
determined  with  reference  to  this  kind  of  testation,  that  tliere  ought  to  be 
the  most  ample  security  not  merely  that  the  testator  is  in  possession  of  his 
faculties,  but  that  his  mind  is  in  an  entirely  healthy  state  capable  of  looking, 
before  and  looking  after,  and  in  no  way  thrown  off  its  balance  by  the  fear 
of  approaching  dissolution.  On  considerations  of  this  kind  the  laws  of 
Mortmain  have  been  founded,  and  to  such  considerations  the  Parsis  are  as 
subject  as  their  fellow-men.  I  was  unable  therefore  to  recommend  the 
amendment  proposed  by  my  friend  to  the  select  committee  for  adoption* 
And  1  may  add  Ihat  Parsis  make  such  munificent  use  of  their  wealth  duiing 
their  lives,  tl)at  the  legislature  is  bound  to  guard,  in  some  measure,  their 
heirs  from  any  testamentary  profusion  in  favour  of  public  objects,  which 
the  fear  of  death  may  possibly  suggest." 

The  other  beqviests  which  are  treated  as  void  under  the 
Succession  Act  are  bequests  upon  impossible,  or  illegal  or 
immoral  conditions.     (Ss,  113,  114.  1.  S.  kci.) 

Vesting:  of  Legacies. 

If  a  legacy  be  oriven  in  general  terms,  without  specifying 
the  time  when  it  id  to  be  paid,  the  legatee  has  a  vested  interest 
in  it  from  the  day  of  the  death  of  the  testator,  and  if  he  dies 
without  having  received  it,  it  shall  pass  to  his  representatives. 
(S.  91.  1.  S.  Act.) 

Whenever  the  enjoyment  of  the  property  is  postponed  to  some  date 
subsequent  to  the  testator's  decease,  if  the  vesting  of  the  property  is  not 
postponed,  the  representatives  of  the  donee,  surviving  the  testator  but  dying 
before  the  date  of  the  will,  take  it. 

Where,  by  the  terms  of  a  bequest,  the  legatee  is  not  entitled 
to  immediate  possession  of  the  thing  bequeathed,  a  riglit  to 
receive  it  at  the  proper  time  shall  become  vested  in  the  legatee 
on  the  testator's  death,  and  shall  pass  to  the  legatee's  represen- 
tatives if  he  dies  before  that  time  and  without  having  received 
til e  legacy.  And  in  such  cases  the  legacy  is,  from  the  testator's 
death,  said  to  be  vested  in  interest.     (S.  106. 1,  S.  Act.) 


An  intention  that  a  legacy  to  any  person  shall  not  ^  become  vested  in 
interest  in  him  is  not  to  be  inferred  merely  from  a  provision  whereby  the 
payment  or  possession  of  the  thing  bequeathed  is  postponed,  or  whereby 
a  prior  interest  therein  is  bequeathed  to  some  other  person,  or  whereby  the 
income  arising  from  the  fund  bequeathed  is  directed  to  be  accumulated  until 
the  time  of  payment  arrives,  or  from  a  provision  that  if  a  particular  event 
shall  happen  the  legacy  shall  go  over  to  another  person.     (Ibid.) 

A  legacy  bequeathed  in  case  a  specified  uncertain  event 
shall  happen  does  not  vest  until  that  event  happens.  A  legacy 
bequeathed  in  case  a  specified  uncertain  event  shall  not  happen 
does  not  vest  until  the  happening  of  that  event  becomes  impos- 
sible. In  either  case,  until  the  condition  has  been  fulfilled,  the 
interest  of  the  legatee  is  called  contingent.     (S,  107.  1.  S.  Act.) 

Where  a  fund  is  bequeathed  to  any  person  upon  his  attaining  a  parti- 
cular age.  and  the  will  also  gives  to  him  absolutely  the  income  to  arise  from 
the  fund  before  he  reaches  tliat  age,  or  directs  the  income,  or  so  much  of  it 
as  may  be  necessary,  to  be  applied  for  his  benefit,  the  bequest  of  the  fund 
is  not  contingent.  (Ibid.) 

Section  108  deals  with  gifts  to  a  contingent  class  and  provides  that 
where  a  bequest  is  made  only  to  such  members  of  a  class  as  shall  have 
attained  a  particular  age,  a  person  who  has  not  attained  that  age  cannot  have 
a  vested  interest  in  the  legacy. 

Contingent  bequests  are  treated  of  in  Sections  HI  and  112  of  the 
Succession  Act. 

Sections  109  and  110  of  the  Succession  Act  which  deal 
with  onerous  bequests,  provide  that  where  a  bequest  imposes 
an  obligation  on  the  legatee,  he  can  take  nothing  by  it  unless 
he  accepts  it  fully  ;  but  that  where  a  will  contains  two  separate 
and  independent  bequests  to  the  same  nerson,  the  legatee  is  at 
liberty  to  accept  one  of  them,  and  refuse  the  other,  although 
the  former  may  be  beneficial,  and  the  latter  onerous. 

Sections  115  to  124  of  the  Succession  Act  treat  about 
conditional  bequests. 

Where  a  will  imposes  a  condition  precedent  to  the  vesting 
of  a  legacy,  the  condition  shall  be  considered  to  have  been 
fulfilled  if  It  has  been  substantially  complied  with.  Where, 
however,  there  is  a  bequest  with  u  condition  subsequent^  as 
distinguished  from  a  condition  precedent,  the  bequest  takes 
efiect  only  when  the  condition  is  stiictly  fulfilled. 

In  case  of  a  condition  precedent  the  legatee  has  no  vested  interest  until 
the  condition  is  performed  and  the  condition  is  taken  as  performed  if  it  has 
been  substantially  complied  with  ;  in  case  of  a  condition  subsequent.,  the 
interest  vests  in  the  legatee  in  the  first  instance,  subject  to  be  divested  by 
the  non-performance  of  the  condition. 

The  original  bequest  is  not  affected  by  the  invalidity  of  the 
second  (ulterior)  bequest. 
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Where  there  is  a  bequest  to  one  person,  and  on  its  failure  to  nnolher, 
of  the  same  thing,  the  second  bequest  takes  effect  on  the  failure  of  the 
first,  thoujjh  the  failure  may  not  have  occurred  in  the  way  contemphited 
by  the  testator,  unless)  the  will  shows  an  intention  on  the  testator's  part 
that  tlie  first  bequest  shall  fail  in  a  particular  way  before  the  second  can 
lake  effect,  and  then  in  such  a  ease  the  second  bequest  takes  efiect  only 
on  failure  of  the  first  bequest  in  iliat  particular  way. 

Sections  125  to  127  of  the  Succession  Act  treat  about 
bequests  witb  directions  as  to  application  or  evjoyment. 

It  has  been  said  that  "equitj  like  nature  will  do 
nothing  in  vain."  Following  this  principle  section  125  lays 
down  that  where  a  fund  is  bequeathed  absolutely  to  or 
for  the  benefit  of  any  person,  but  the  will  contains  a  direction 
that  it  shall  be  applied  or  enjoyed  in  a  particular  manner,  the 
legatee  shall  be  entitled  to  receive  the  fund  as  if  the  will  had 
contained  no  such  direction. 

Wiiere  a  testator  ahsoluielv  bequeaths  a  fund,  so  as  to  sever  it  from 
his  own  estate,  but  directs  tiiat  the  mode  of  enjoyment  of  it  by  the 
legatee  shall  be  restricted  so  as  to  secure  a  specified  benefit  for  the 
legatee,  if  that  benefit  (cannot  be  obtained  for  the  legatee,  the  furid 
belongs  to  him  as  if  the  will  had  contained  no  such  direction.  Where  a 
testator  does  7iot  absolutely  bequeath  a  fund,  so  as  to  sever  it  from  his 
own  estate  but  gives  it  for  certain  purposes,  and  part  of  those  i)urpo8e8 
cannot  be  fulfilled,  the  fund,  or  so  much  of  it  as  has  not  been  exhausted 
upon  the  objects  contemplated  by  the  will,  remains  a  part  of  the  estate 
of  the  testator.    (Ss.  126,  127 . 1.  S.  Act.) 

Ademption  of  Legacies. 

If  anything  which  has  been  specifically  bequeathed  does 
not  belong  to  the  testator  at  the  time  of  his  death,  or  has  been 
converted  into  property  of  a  different  kind,  the  legacy  is 
adeemed ;  that  is,  it  cannot  take  effect  by  reason  of  the 
subject-matter  having  been  withdrawn  from  the  operation  of 
the  will.    (S.  139. 1.  S  Act.) 

Where,  however,  the  change  between  the  date  of  the  will 
and  the  testator's  death,  takes  f)lace  by  operation  of  law,  or  in 
execution  of  the  provisions  of  any  legal  instrument  in  which  the 
thing  bequeathed  was  held,  or  without  the  testator's  knovvledije 
or  sanction,  the  specific  legacy  is  not  adeemed.  (Ss.  150,  151. 
1.  S.  Act.) 

A  demonstrative  legacy  is  not  adeemed  by  reason  that  the 
property  on  which  it  is  charged  by  the  will  does  not  exist  at 
the  testator's  death  or  has  been  converted  into  property  of  a 
different  kind  ;  but  is  payable  in  such  case  from  the  general 
asset3  of  the  testator.    (S.  140. 1.  S.  Act.) 
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A  specific  bequest  of  goods  under  a  description  connecting  them  with 
a  certain  place  is  not  adeemed  by  reason  that  they  have  been  removed  from 
such  place  (a)  from  any  temporary  cause,  or  (b)  by  fraud,  or  (c)  without  the 
testator's  knowledge  or  sanction.  Nor  does  the  removal  of  the^  thing 
bequeathed  from  the  place  in  which  it  is  stated  in  the  will  to  be  situated 
constitute  an  ademption,  where  the  place  is  only  referred  to  in  order  to 
complete  the  description  of  what  the  testator  meant  to  bequeath.  (Ss.  147, 
148. 1.  S.  Act.) 

So  also  stock  specifically  bequeathed  does  not  adeem  (a)  if  it  is  lent  to 
a  third  party  on  condition  that  it  be  replaced,  and  it  is  replaced  accordingly, 
or  (b)  if  it  is  sold  and  an  equal  quantity  of  the  same  stock  is  afterwards 
purchased  and  belongs  to  the  testator  at  his  death.     (Ss.  152, 153. 1.  S.  Act.) 

A  specific  bequest  of  a  right  to  receive  something  of  value 
from  a  third  party,  gets  adeemed  by  the  testator  himself 
receiving  it ;  but  where  the  bequest  is  of  a  valuable  to  be 
received  by  the  testator  from  a  third  person,  it  does  not  get 
adeemed  by  the  testator  or  his  representative  receiving  the 
same,  unless  he  mixes  it  up  with  his  general  property  in  which 
case  the  legacy  gets  adeemed.     (Ss.  141,  149.  I.  S.  Act.) 

The  receipt  by  the  testator  of  a  part  of  an  entire  thing  specifically 
bequeathed  operates  as  an  ademption  of  the  legacy  to  the  extent  of  the  sum 
so  received.  So  the  receipt  by  him  of  a  portion  of  an  entire  fund  or  stock 
specifically  bequeathed  operates  as  an  ademption  only  to  the  extent  of  the 
amount  so  received.     (Ss.  142,  143,  1.  S.  Act.) 

Where  stock  specifically  bequeathed  does  not  exist  in  whole  or  in  part 
at  the  testator's  death  the  legacy  is  adeemed  so  far  as  regards  the  whole  or 
the  part  as  the  case  be.     (Ss.  145,  146.  I.  S.  Act.) 

No  bequest  is  wholly  or  partially  adeemed  by  a  subsequent 
provision  made  by  settlement  or  otherwise  for  the  legatee. 
(S.  166. 1.  S.  Act.) 

Abatement  of  Legacies. 

If  the  assets,  after  payment  of  debts,  necessary  expenses, 
and  specific  legacies,  are  not  sufficient  to  pay  all  the  general 
legacies  in  full,  the  latter  shall  abate  or  be  diminished  in  equal 
proportions.     (S.  287. 1.  S.  Act.) 

On  a  deficiency  of  assets  to  pay  legacies,  a  specific  legacy 
is  not  liable  to  abate  with  the  general  legacies.  (S.  136.  1, 
S.  Act.) 

When  the  assets  are  not  sufficient  to  pay  debts  and  specific  legacies,  then 
only  the  specific  le^^acies  abate  rateably.  Where  the  assets  are  sufficient  to 
pay  debts  and  necessary  expenses  specific  legac'es  do  not  abate. 

Demonstrative  legacies  under  similar  circumstances  where  the  assets  are 
sufficient  to  pay  debts  and  necessarj^  expenses  do  not  also  abate,  if  the  funds 
from  which  they  are  directed  to  be  paid  exist.  These,  however,  are  liable 
to  abate  when  they  become  general  legacies  by  reason  of  the  primary  funds 
out  of  which  they  are  payable  ceasing  to  exist.     (Ss.  287, — 290. 1,  S.  Act.) 
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Where  there  is  a  deficiency  of  assett  general  legacies  first  abate, 
then  demonstrative  and  then  specific.  If  the  fund  out  of  wldch  the 
demonstrative  legacy  is  payable  fails,  the  demonestrative  legacy  is 
pnyable  out  of  the  general  assets,  and  then  it  abates  with  the  general 
legacies.  Where  specific  legacy  fails  it  is  not  payable  out  of  the  general 
assets.  Where  the  assets  are  not  sufficient  to  pay  all  the  legacies  an 
apnnity  abates  in  the  same  proportion  as  the  other  pecuniary  legacies 
given  by  the  will. 

Refunding  of  Legacies. 

In  the  event  of  the  assets  proving  insufficient  to  pay  all  the 
legacies,  an  executor  may  call  upon  a  legatee  to  refund,  if  he 
has  paid  the  legacy  under  Judge's  order,  but  not  if  he  has  paid 
it  voluntarily,  and  in  this  case  (when  he  has  paid  a  legacy 
voluntarily)  the  executor  if  solvent  must  be  first  proceeded 
against  by  the  unsatisfied  legatee;  but  if  the  executor  be 
insolvent,  then  such  a  legatee  can  oblige  each  satisfied  legatee 
to  refund  in  proportion.  So  each  satisfied  legatee  is  compellable 
to  refund  in  proportion  when  the  executor  has  paid  away  the 
assets  in  legacies  and  he  is  afterwards  obliged  to  discharge  a 
debt  of  which  he  had  no  previous  notice.  If  assets  were 
sujtcient  to  satisfy  all  the  legacies  at  the  time  of  the  testator's 
death,  an  unpaid  legatee  or  one  who  has  been  compelled  to 
refund  by  creditor,  cannot  call  upon  the  legatee  who  has  received 
payment  in  full  to  refund.  An  unpaid  creditor,  however,  may 
call  upon  a  satisfied  legatee  to  refund,  whether  the  assets  were, 
or  were  not  sufficient  at  the  time  of  the  testator's  de^th,  to 
pay  both  debts  and  legacies,  and  whether  the  payment  of  the 
legacy  by  the  executor  was  voluntary  or  not.  (Ss.  316,  317, 
323,  319,  222,  321.  I.  S.  Act.) 

A  creditor  may  call  upon  a  legatee  to  refund  within  2  years. 
The  refunding    shall   in    all  cases   be  without    interest, 
(S.  325. 1.  S.  Act.; 

Election. 

Where  a  testator  by  his  will,  either  believing  or  not 
believing  that  which  he  professes  to  dispose  of  to  be  his  own, 
professes  to  dispose  of  something,  which  he  has  no  right  to 
dispose  of,  the  person  to  Ts^hom  the  thing  belongs  has  to  elect 
either  to  conform  to  such  disposition  or  to  dissent  from  it;  and 
in  the  latter  case,  he  forfeits  all  interest  (benefit)  under  the 
will.  Tbe  interest  so  relinquished  devolves  as  if  it  had  not 
been  disposed  of  in  the  legatee's  favour,  subject,  nevertheless, 
to  the  charge  of  making  good  to  the  disappointed  legatee  the 
amount  or  value  of  the  gift  attempted  to  be  given  to  him 
hy  the  will. 
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A  person  taking  no  benefit  directly  under  the  will,  but  denying  a 
benefit  under  it  indirectly,  is  not  put  to  his  election.    (S.  171. 1.  S.  Act.)  ' 

Acceptance  of  a  benefit  given  by  the  will  constitutes  an 
election  by  the  legatee  to  take  under  the  will,  (a)  if  he  has 
knowledge  of  his  right  to  elect,  and  of  those  circumstances 
which  would  influence  the  judgment  of  a  reasonable  man  in 
making  an  election,  or  (b)  if  he  waives  inquiry  into  the 
circumstances.  And  such  knowledge  or  waiver  of  inquiry  shall 
be  presumed  by  enjoyment  by  the  legatee  for  two  years  of  the 
benefits  provided  for  him  by  the  will  without  doing  any  act  to 
express  dissent,  or  it  mat/  be  inferred  from  any  act  of  the 
legatee  which  renders  it  impossible  to  place  the  persons 
interested  in  the  subject-matter  of  the  bequest  in  their  original 
positions.    (Ss.  173—175. 1.  S.  Act.) 

If  the  legatee  does  not  elect  within  one  year  after  the  testator's  death, 
he  may  be  called  upon  after  that  time  to  make  an  election  ;  and  if  he 
does  not  comply  with  such  requisition  within  a  reasonable  time  he  shall  be 
deemed  to  have  elected  to  conform  the  will.      S,  176,  I.  S.  Act.) 

Gifts  in  Contemplation  of  Death. 

Donatio  Mortis  Causa, 
A  gift  is  said  to  be  made  in  contemplation  of  death  where 
a  man  who  is  ill,  and  expects  to  die  shortly  of  his  illness, 
delivers  to  another  the  possession  of  any  movable  property  to 
keep  as  a  gift  in  case  the  donor  shall  die  of  that  illness.  Any 
movable  property  which  the  donor  could  dispose  of  by  will, 
may  be  the  subject  of  such  a  gift.  It  may  be  resumed  by  the 
giver  and  it  does  not  take  effect  if  he  recovers  from  the  illness 
during  which  it  was  made ;  nor  if  he  survives  the  person  to 
whom  it  was  made.    (S.  178.  I.  S.  Act.) 

Probate  and  Letters  of  Administration. 

The  executor  or  administrator,  as  the  case  may  be,  of  a 
deceased  person,  is  his  legal  representative  for  all  purposes,  and 
all  the  property  of  the  deceased  person  vests  in  him  as  such. 
(S.  179,1.  S.  Act.) 

"Executor"  means  a  person  to  whom  the  execution  of  the  last  will  of  a 
deceased  person  is,  by  the  testator's  appointment,  confided.    (S.  3. 1.  S.  Act.) 

"Administrator''  means  a  person  appointed  by  competent  authority  to 
administer  the  estate  of  a  deceased  person  when  there  is  no  executor.   (Ibid.) 

It  is  only  the  actual  property  of  the  deceased  that  vests  in  the  executor 
or  administrator  and  consequently  property  vested  in  a  testator  as  executor 
of  another  does  not  vest  in  his  executor.  (De  Souza  v.  Secretary  of  State. 
12  B.  L.  K.  422.) 

Probate  can  be  granted  only  to  an  executor  appointed  by 
tkewill.    (S.  181.  I.  S.  Act.) 
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'Trobate**  means  the  copy  of  a  will  certified  under  the  seal  of  a  Court 
of  competent  jurisdiction  with  a  grant  of  administration  to  the  estate  of  the 
testator.    (S.  3. 1.  S.  Act.) 

The  appointment  of  an  executor  may  be  express  or  implied  ;  and  it  may 
be  for  any  limited  purpose,  specified  in  the  will,'  when  probate  shall  be 
limited  to  that  purpose.    (Sb.  182,  219. 1.  S.  Act.) 

Probate  and  letters  of  administration  cannot  be  granted 
to  any  person  who  '(1)  is  a  minor,  or  (2)  is  of  unsound  mind, 
nor  {3)  to  a  married  woman  without  her  husband's  previous 
consent.     (Ss.  183,  189.  I.  S.  Act.) 

There  is  no  objection  to  an  infant  being  appointed  executor  ;  but  probate 
will  not  be  granted  during  his  minority.  Where,  however,  a  minor  is  sole 
executor,  letters  of  administration  with  the  will  annexed  may  be  granted  to 
his  legal  guardian,  or  to  such  other  person  as  the  Court  thinks  tit,  until  the 
minor  completes  the  age  of  18  years,  when  and  not  till  then,  probate  of  the 
will  is  to  be  granted  to  him.  And  where  there  are  two  or  more  minor 
executors,  and  no  executor  has  attained  majority,  administration  is  granted 
limited  until  one  of  them  completes  the  age  of  18  years.  (Ss.  215,  216, 
IS.  Act.)  &  y  K  , 

In  case  of  a  sole  executor  or  a  pergon  entitled  to  letters  of  administra- 
tion being  a  lunatic,  letters  of  administration,  with  or  without  the  will 
annexed,  as  the  case  be,  may  be  granted  to  his  committee  or  to  such  other 
person  as  the  Court  thinks  fit,  for  the  use  and  benefit  of  the  lunatic  until  he 
becomes  of  sound  mind.    (S.  217. 1.  S.  Act.) 

When  probate  or  letters  of  administration  have  been  granted  to  a 
married  woman,  she  has  all  the  powers  of  an  ordinary  executor  or  adminis- 
tion.    (S.  275.  I.  S.  Act.) 

When  several  executors  are  appointed,  probate  may  be 
granted  to  them  all  simultaneously  or  at  different  times, 
(S.  184.  I.  S.  Act.) 

A  separate  probate  of  a  codicil  discovered  after  the  grant  of  probate, 
may  be  granted  to  the  executor  if  the  codicil  in  no  way  repeals  the  appoint- 
ment of  executors  made  by  the  will.  But  if  different  executors  are  appoint- 
ed by  the  codicil,  the  probate  of  the  will  must  be  revoked,  and  a  new 
probate  granted  of  the  will  and  the  codicil  together.     (S.  185.  I.  S.  Act.) 

If  after  the  grant  of  letters  of  administration  with  the  will  annexed,  a 
codicil  be  discovered,  it  may  be  added  to  the  grant  on  due  proof  and  identi- 
fication, and  the  grant  altered  and  amended  accordingly.     (S.  233.  I.  S.  Act.) 

Upon  the  death  of  one  or  more  of  several  executors  or 
administrators  all  the  powers  of  the  office  become  vested  in  the 
survivors  or  survivor.  This  means  that  even  where  probate  has 
not  been  granted,  the  office  becomes  vested  in  the  survivor  or 
survivors.     (S.  272.  I.  S.  Act  j  Henderson.  165.) 

No  right  as  executor  (or  legatee)  can  be  established  in  any 
Court  of  Justice  unless  probate,  or  letters  of  administration  to 
the  estate  of  the  deceased  shall  have  been  j^ranted  by  a 
competent  Court  within  the  province.    So  also  no  right  to  any 
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of  Justice,  unless  letters  of  administration  have  been  granted  by 
a  competent  Court.     (Ss.  187,  190.  I.  S.  Act.) 

^.  180  of  the  Indian  Succession  Act  provides  that  when  a  will  has  been 
proved  in  a  competent  Court,  situated  beyond  the  limits  of  the  province,, 
whether  in  the  British  dominions  or  in  a  foreign  country,  and  a  properly 
authenticated  copy  of  the  will  is  produced  in  British  India,  letters  of 
administration  may  be  granted  here  with  a  copy  of  such  copy  annexed. 

Probate  of  a  will  when  granted,  (1)  establishes  the  will 
from  the  testator's  death,  and  (2)  renders  valid  all  intermediate 
acts  of  the  executor  as  such.  Letters  of  administration  entitle 
tho  administrator  to  all  rights  belonging  to  the  intestate  as 
effectually  as  if  the  administration  had  been  granted  at  the 
moment  after  his  death,  bat  do  not  render  valid  any  of  his 
intermediate  acts  tending  to  the  diminution  or  damage  of  thft 
intestate's  estate.  (Ss.  188,  191,  192.  I.  S.  Act.) 
Renunciation  by  Executor. 

The  renunciation  of  executorship  may  be  made  (1)  orally 
in  presence  of  the  judge,  or  {2)  by  a  writing  signed  by 
the  person  renouncing,  and  when  made  shall  preclude  him  from 
ever  thereafter  applying  for  probate  of  the  will  appointing  him 
executor.     (S.  193.  I.  S.  Act.) 

If  the  executor  renounce,  or  fail  to  accept  the  executorship 
within  the  time  limited,  the  will  may  be  proved  and  letters  of 
administration  with  a  copy  of  the  will  annexed  may  be  granted 
to  the  person,  who  would  be  entitled  to  administration  in  case 
of  intestacy. 

Where  the  appointed  executor  -has  not  renounced  the  executorship, 
letters  of  administration  are  granted  to  another  person  after  issue  of  a 
citation  calling  upon  the  executor  to  accept  or  renounce  his  executorship. 
Where,  however,  one  or  more  of  several  executors  have  proved  a  will,  on 
the  deuth  of  the  survivors  of  those  who  have  proved,  adniinistration  may  be 
granted  without  citing  those  who  have  not  proved.     (S.  193. 1.  S.  Act.) 

Letters  of  administration  with  the  will  annexed 
when  and  to  whom  given. 

When  the  testator  has  failed  to  appoint  an  executor  in 
his  will,  or  when  the  appointed  executor  is  legally  incapable 
or  refuses  to  act,  or  has  died  before  the  testator  or  before 
he  has  proved  the  will,  or  before  he  has  administered  all  the 
estate  after  having  proved  the  will,  the  following  persons 
successively  may  be  admitted  to  prove  the  will,  and  letters 
of  administration  with  the  will  annexed  may  bo  granted  to 
them  of  the   whole  or    so    much   of  the   estate^  as   may    be 
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unndministered  :  (1)  Universal  or  residuary  legatee.  (2)  The 
representative  of  a  residuary  legatee  liaving  a  beneficial  interest 
dyinof  before  the  estate  has  been  fully  administered.  (3) 
Administrators  on  intestacy.  (4)  Legatee  having  a  beneficial 
interest.     (5)  creditor.     (Ss.  196,  198.  I.  S.-  Act.) 

Administrators  on  InUstacy. — When  the  deceased  has  died  intestate 

(1)  persons  connected  with  l.'im  either  by  marriage  or  by  consiin2:«iaity 
are  entitled  to  obtain  letters  of  administration  of  iiis  estate  and  effects  in 
the  following  order: — (a)  widow  of  the  intestate,  unless  the  Court  sees 
cause  to  exclude  her  either  on  the  ground  of  personal  disqualification,  or 
because  she  has  no  interest  in  his  estate.  The  Court  may  associate  with 
her  in  the  administration  any  person  or  persons  who  would  be  solely 
entitled  to  the  administration  in  the  default  of  a  widow  ;  {!))  in  default  or 
on  exclusion  of  a  widow,  person  or  persons  beneficially  entitled  to  the 
estate  according  to  the  rules  of  distribution  of  an  intestate's  estate  ; 
provided  that  when  tlie  mother  of  the  deceased  shall  be  one  of  the  class 
of  persons  so  entitled  she  shall  be    solely    entitled  to   administration  ; 

(2)  in  default  of  persons  connected  by  marriage  or  consanguinity,  adminis- 
tration may  be  granted  to  a  creditorj^Ss.  200,  203,  206.  I.  S.  Act.) 

Those  who  stand  in  equal  degree  of  kindred  to  the  deceased,  are 
equally  entitled  to  administrations.  The  widower  has  the  same  right  of 
administration  of  his  wife's  estate  as  the  widow  has  in  respect  of  her 
husband's  estate.     (Ss.  204,  205. 1.  S.  Act.) 

A  district  Judge  cannot,  under  section  210,  of  the  Succession  Act, 
grant  letters  of  administration  to  a  Parsi  if  the  deceased  had  not  at  the 
time  of  his  death  a  fixed  place  of  abode  or  any  property  within  his 
district.     (Fardunji  v.  JNcivazbai,  17  Dom.  689.) 

Where  the  deceased  has  left  property  in  British  India,  letters  of 
administration  must  be  granted  according  to  these  rules  although  he  may 
have  been  a  domiciled  inhabitant  of  a  country  in  which  the  law  relating  to 
testate  and  intestate  succession  differs  from  the  law  of  British  India. 
(S.  207. 1,  S.  Act.) 

Executors  and  Administrators. 
Their  Powers, 

1.  An  executor  or  administrator  has  the  same  power  (a)  to 
sue  in  respect  of  all  causes  of  action  that  survive  the  deceased 
and  {b)  to  destrain  for  all  rents  due  to  him  at  the  time  of  his 
death,  as  the  deceased  had  when  living.     (S.  267.  I.  S.  Act.) 

2.  All  demands  whatsoever,  and  all  rights  to  prosecute  or 
defend  any  action  or  special  proceeding  existing  in  favour  or 
against  the  decefised  survive  to  and  against  his  executors  or 
administrators,  except  (a)  causes  of  action  for  defamation,  {b) 
assault  as  defined  in  the  I.  P.  Code,  h)  other  personal  injuries 
not  causing  the  death   of  the  party,  liid  (d)  cases  where  after 
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the  party's  death  the  relief  sought  could   not  be  enjoyed  of 
the  granting  it  would  be  nugatory.     (S.  268.  I.  S.  Act.) 

3.  He  may  dispose  of  the  property  of  the  deceased  in  any 
manner  he  likes.     (S.  269.  I.  S.  Act.) 

2'heir  Duties, 

1.  On  application  for  probate  an  executor  must  state  the 
amount  of  assets  which  are  likely  to  come  to  his  hands.  (S.  244, 
I.  S.  A.) 

2.  An  executor  or  administrator  must  exhibit  within  six 
months  from  the  grant  of  probate  or  letters  of  administration, 
or  within  such  further  time  as  the  Court,  which  granted  the 
probate  or  letter;?,  may  from  time  to  time  appoint,  an  inventory 
containing  a  full  and  true  estimate  of  all  the  property  in 
possession  and  all  the  credits,  and  also  all  the  debts  owing  by 
any  person  to  which  the  executor  or  administrator  is  entitled 
in  that  character,  and  must  exhibit  within  a  yeor  from  the  same 
date  an  account  of  the  estate,  showing  the  assets  which  may 
have  come  to  his  hands  and  the  manner  in  which  they  have 
been  applied  or  disposed  of.     (S.  277.  1.  S.  Act.J 

In  all  cases  where  a  grant  has  been  made  of  probate  or  letters  of 
administration  intended  to  have  effect  throughout  the  whole  of  British 
India,  the  executor  or  administrator  to  the  effects  of  a.nj  person  dying  in 
British  India  and  leaving  property  in  more  than  one  province  shall  include 
in  the  inventory  of  the  effects  of  the  deceased  his  movables  and  immovables 
situate  in  such  of  the  provinces,  and  the  value  of  such  property 
situate  in  the  said  provinces  respectively,  shall  be  separately  stated  in  such 
inventory.      {Ibid) 

3.  The  executor  or  administrator  nmst  collect  the  property 
of,  and  the  debts  owing  to,  the  deceased.     (S.  278,  I.  S.  Act.) 

4.  After  paying  in  order  (a)  funeral  expenses,  deathbed 
cherges  including  fees  for  medical  attendance,  board  and 
lodging  for  one  month  previous  to  the  death  of  the  deceased  ; 
(bj  expenses  of  obtaining  probate  or  letters  of  administration  ; 
and  (c)  wages  of  labourers,  artizans,  or  domestic  servants  for 
three  months  before  death  of  the  deceased,  the  ex'^cutor  or 
administrator  must  pay  all  such  debts  as  he  knows  of,  including 
his  own,  equally  and  rateably,  as  far  as  the  assets  of  the 
deceased  will  extend.     (Ss.  279—282.  I.  S.  Act.) 

The  executor  or  administTator  must  observe  the  rules  of  priority  laid 
down  in  sections  279,  280,  281.  Tlius  luneial  expenses,  &c.,  pre  to  be 
paid  by  liim  before  ail  debts.  (S.  279.)  The  expenses  of  probate,  &c., 
are  to  be  paid  by  him  next  after  the  fnnerrd  expenses  mid  (lraili-l>ed 
charyres.  (S.  280.)  Wages  of  labourers,  &c.,  are  next  to  be  paid  (S.  281.) 
and  then  the  other  debis  of  the  deceased. 
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5.  Debts  of  every  description  must  be  paid  before  any 
legacy.    (S.  285. 1.  S.  Act.) 

Their  Liabilities, 

1.  When  an  executor  or  administrator  misapplies  the  estate 
of  the  deceased,  or  subjects  it  to  loss  or  daraat^e,  he  is  liable  to 
make  good  the  loss  or  damage  so  occasioned.  (S.  327. 1.  S.  Act.) 

2.  When  he  occasions  a  loss  to  the  estate  by  neglecting  to 
get  in  any  part  of  the  deceased's  property,  he  is  liable  to  make 
good  the  amount.     (S.  328.  I.  S.  Act.) 

Sections  327,  328  of  the  Succession  Act  mnke  the  executors  liable  for 
negligence  in  the  discharge  of  their  duties,  if  it  re.>ul(s  in  loss  to  the 
estate,  even  if  they  may  be  not  guilty  of  ir.iud  or  collusion  or  corruption. 
{Dhanjishaw  v.  Sorabji,  P,  J.  for  1896,  at  p.  512.) 

Note. — An  executor  cannot  in  part  refuse.  He  raust  refuse  outirely, 
or  not  at  all.     Nor  can  he  renounce  after  probate. 

When  a  person  improperly  intermeddles  with  the  estate  of  the  de* 
ceased,  while  there  is  no  rightful  executor  or  administrator  in  existence 
lie  is  called  an  "  executor  of  his  own  wrong  "  (executor  de  son  tori),  and 
is  answerable  to  the  rightful  executor  or  administrator,  or  to  any  creditor 
or  legatee  of  the  deceased  to  the  extent  of  the  assets  which  may  have  come 
to  his  hands,  after  deducting  payments  made  to  the  rightful  executor  or 
administrator,  and  payments  made  in  due  course  of  administration.  (Ss. 
265,  266. 1.  S.  Act.) 

Limited  Grants  of  Administration. 

Grants  Limited  in  Duration. 

Probate  may  be  granted,  of  a  copy  or  the  draft  of  a  lost  or  destroyed 
will  and  so  may  the  i)robate  of  the  contents  of  a  lost  or  destroyed  will  be 
granted  in  case  there  is  no  copy  nor  its  draft  as  also  of  a  copy  of  a  will 
"where  the  original  exists,  but  is  in  possession  of  a  person  outside  of  the 
Court's  jurisdiction,  limited  until  the  original  or  an  authenticated  copy  of  it 
be  produced.      (i;s.  208,  210,  2U9. 1.  S.  Act.) 

Where  a  will  is  known  to  exist  but  is  not  forthcoming,  administration 
letters  may  be  granted  until  the  will  or  an  authenticated  copy  of  it  be 
produced.    (S.  211.  I.  S.  Act.) 

Grants  for  the  Use  and  Benefit  of  others 
having  Right. 

Letters  of  administration  with  the  will  anyiexed  may  be  granted,  to  the 
attorney  of  an  absent  executor  for  the  use  arad  benefit  of  his  principal,  as 
also  to  the  attorney  of  an  absent  person,  who  if  present  would  be  entitled  to 
administration,  and  letters  of  administration  may  be  grant  to  the  attorney  of 
an  absent  person,  who  would  be  entitled  to  administration  in  case  of 
intestacy,  limited  until  he  shall  obtain  probate  or  letters  of  administration 
granted  to  him.     (6s.  212,  2U.  I.  S.  Act.) 

Letters  of  administration  with  the  vnll  annexed  in  case  of  a  minor  and  a 
lunatic  being  a  sole  executor  or  a  sole  residuary  legatee,  may  be  granted 
to  the  legal  guardian  of  the  minor  and  to  the  committee  of  the  lunatic  or  to 
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such  other  person  as  the  Court  thinks  fit  to  appoint,  until  the  minor  attains 
the  age  of  18  years  and  the  lunatic  becomes  sane.    (Ss.  215,  217, 1.  S.  Act.) 

And  under  seetion  218  I.  S.  Act  SkdmimstratoT pendente  lite  may  be 
appointed  by  the  Court  with  all  the  rights  and  powers  of  a  general  adminis- 
trator other  than  the  right  of  distributing  the  estate. 

For  Special  Purpose, 

Probate  shall  be  limited  to  the  purpose  specified  in  the  will  and  letters 
of  administration  with  the  will  annexed  limited  to  a  particular  purj^ose 
may  be  given  to  an  attorney  of  an  executor  appointed  generally  under 
sections  219  and  220  I.  S.  Act. 

When  it  is  necessary  that  a  deceased  person's  representative  be  made  a 
party  to  a  pending  suit,  and  the  executor  or  person  entitled  to  administration 
is  unable  or  unwilling  to  act,  letters  of  administration  may  be  granted  to 
the  nominee  of  a  party  in  such  suit,  limited  for  the  purpose  of  representing 
the  deceased  in  the  said  suit.     (S.  222.  I.  S.  Act.) 

If,  at  the  expiration  of  12  months  from  the  date  of  probate  or  letters  of 
administration,  the  executor  or  administrator  is  absent,  letters  of  administra- 
tion may  be  granted,  to  any  person  the  Court  thinks  fit,  limited  to  the 
purpose  of  becoming  a  party  to  a  suit  to  be  brought  against  the  executor 
or  administrator  and  carrying  the  decree  which  may  be  made  therein  into 
effect.     (S.  223.  I.  S.  Act.) 

Wherever  necessary  letters  of  administration  may  be  granted,  to  any 
person  the  Court  thinks  fit,  limited  to  the  collection  and  preservation  of  the 
deceased's  property.     (S.  224.  I.  S.  Act.) 

Grants  loith  Exception  and  of  the  Best. 

Wherever  the  nature  of  the  case  requires  that  an  exception  be  made, 
probate  of  a  will  or  letters  of  administration  with  or  without  the  will 
annexed  shall  be  granted  subject  to  such  exception,  and  whenever  such  a 
grant  with  an  exception  has  been  made  and  there  is  another  estate  of  the 
deceased,  then  the  person  entitled  to  probate  or  administration  of  the 
remainder  of  the  deceased's  estate  may  take  a  grant  of  probate  or  letters 
of  administration,  as  the  case  may  be,  of  the  rest  (coeterorum)  of  the  estate. 
(Ss.  226—228.  I.  S.  Act.) 

Grants  of  Effects  Unadministered — de  bonis  non. 

Where  the  executor  to  whom  probate  is  granted  dies,  leaving  the  estate 
partly  unadministered,  a  new  representative  may  be  appointed  for  the 
purpose  of  administering  such  part  of  the  estate,  and  the  grant  is  called 
de  bonis  non  ;  and  when  a  limited  grant  has  expired,  and  there  is  still  some 
part  of  the  deceased's  estate  unadministered,  supplemental  (cessate)  grants 
are  made  and  letters  of  administration  shall  be  granted  to  those  to 
whom  original  grants  might  have  been  made.     (Ss.  229,  231.  I.  S.  Act.) 

These  supplemental  or  cessate  grants  are  a  re-gi*ant  of  the  whole  of  the 
deceased's  estate  as  in  the  original  grant. 
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Revocation  of,  and  alteration  in,  grants. 

The  grant  of  probate  or  letters  of  administration  may  be  revoked  or 
annulled  for  just  cause.    (S.  234. 1.  S.  Act.) 

Just  cause  is,  (1)  that  the  proceedings  to  obtain  the  grant  were 
defective  in  substance  ;  (2)  that  the  grant  was  obtained  fraudulently  by 
making  a  false  suggestion,  or  by  concealing  from  Court  something  material  to 
the  case  ;  (3)  that  the  grant  was  obtained  by  means  of  an  untrue  allegation 
of  a  fact  essential  in  point  of  law  to  justify  the  grant,  though  such 
allegation  was  made  in  ignorance  or  inadvertently  ;  (4)  that  the  grant  has 
become  useless  and  inoperative  through  circumstances. 

Errors  in  names  and  descriptions,  or  in  setting  forth  the  time  and  place 
of  the  deceased's  death,  or  the  purpose  in  a  limited  grant,  may  be  rectified 
by  the  Court,  and  probate  or  letters  of  administration  may  be  altered  and 
amended  accordingly.    (S.  232. 1,  S.  Act.) 
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PART  II. 

MARRIAGE  AND  DIVORCE. 

INTRODUCTORY. 

From  their  arrival  in  India  in  A.  f).  717  up  to 
1865  the  Parsis  had  no  recognized  laws  to  govern  their 
social  relations.  When  they  settled  in  Western  India 
they  probably  brought  with  them  a  system,  both  of 
law  and  custom,  from  Persia.  But  it  was  all  un- 
written and  fell  into  desuetude,  and  this  mere  handf'ul 
of  Persian  strangers  gradually  and  naturally  adopted 
much  of  the  law  and  usage  that  obtained  in  the  Hindu 
community,  inter  alia^  as  to  marriage.  (Peshotam  v, 
Meherbai,  13  Bom.  at  p.  307.) 

Before  the  year  1865,  the  English  law  of  marriage 
was  made  applicable  to  the  Parsis  who  had  scarcely 
the  idea  of  illegitimacy,  and  the  law  of  divorce  was 
applied  to  them  to  whom  the  indissolubility  of  marri- 
age and  the  pecuniary  penalty  for  dishonour  were 
equally  abhorrent. 

Previous  to  the  establishment  of  the  High  Court  of 
Judicature  the  Parsis  of  the  town  of  Bombay,  a  body 
constituting  the  preponderating  majority  of  the  entire 
Parsi  population  of  India,  f\ir  in  advance  of  any  other 
portion  of  the  Parsi  race  in  wealth,  intelligence  and 
civilization,  had,  since  the  Privy  Council  decision  in 
1856,  been  living  in  a  state  of  lawlessness  as  to  all  that 
regards  the  marriage  tie.  They  had  no  law  at  all  on 
the  subject.  Each  man  did  as  seemed  good  in  his  own 
eyes.  (Report  of  the  Commission  appointed  by 
Bombay  Government,  dated  13th  October,  1862.) 
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The  urgency  of  taking  some  action  was  demons- 
tinted  in  the  vear  1 856  when  the  Privv  Council  decided 
in  the  case  of  Ardaseer  Cursetji  v,  Ptrozbaiy  that  the 
Supreme  Court  on  its  ecclesiastical  side  had  no  jurisdic- 
tion to  entertain  a  suit  brought  by  a  Parsi  wife  against 
her  husband  for  restitution  of  conjugal  rights,  or  for 
maintenance.  This  decision  practically  left  the  Parsis 
without  any  tribunal  to  enforce  the  duties  and  obliga- 
tions arising  out  of  the  marriage  union  with  the  excep- 
tion of  those  connected  with  mere  property.  The 
Parsis  thereupon  made  repeated  represe  ntations  to  the 
Government,  as  a  consequence  whereof  a  commission 
was  appointed  by  the  Bombay  Government  to  enquire 
into  the  usages  recognized  by  Parsis  in  India,  and 
into  the  necessity  of  special  legislation  in  connection 
with  them.  A  large  body  of  the  leading  Parsis  formed 
themselves  into  the  Parsi  Law  Association,  and  on 
the  loth  February  1862  a  numerously  atten  ded  de- 
putation from  the  managing  committee  of  that  associa- 
tion presented  the  Draft  of  a  "Supplemental  Code 
of  Betrothment,  Marriage  and  Divorce,"  to  the  said 
commission  appointed  by  the  Government  of  Bombay. 
(Ibid.) 

The  Parsis  did  not  ask  in  vain  from  the  great 
British  Government  the  vindication  by  enactment  of 
their  moral  law,  for,  on  the  7th  day  of  April,  1865, 
'*  The  Parsi  Marriage  and  Divorce  Act  "  was  passed. 


THE  PARSI  MARRIAGE  AND  DIVORCE 

ACT, 


ACT  NO.  XV  of  1865. 

Passed  on  the  7th  April  1865. 

An  Act  to  define  and  amend  the  Law  relating  to  Marriage  and 
Divorce  among  the  Par  sis. 

By  section  3  of  the  Laws  Local  Extent  Act  (  XV  of  1874  )  this  Act 
has  been  declared  to  be  in  force  in  the  whole  of  British  India,  except  the 
Scheduled  Districts. 

It  has  been  declared  under  the  Scheduled  District  Act,  XIV  of  1874,  to 
be  in  force  in  the  following  Scheduled  Districts: — 

Sindh ;  West  Jalpaiguri ;  The  Districts  of  Hazaribagh,  Lohdrdaga, 
and  Mdnbhum,  and  Fargana  of  Dhdlhhum^  and  the  Kolhdn  in  the  District  of 
Singbhum ;  The  Scheduled  portion  of  the  Mirzapur  District ;  Jaunsar 
Bdwar ;  The  Districts  of  Hazara,  Peshawar ^  Kohdt,  Bannu^  Dera  Ismail 
Khan,  and  Dera  Ghdzi  Khan;  The  District  of  Silhat ;  The  rest  of  Assam 
(except  the  North  Lushai  Hills). 

It  has  been  extended,  under  the  same  Act  to  the  following  Scheduled 
Districts: — 

Kumdon  and  Garhwdl ;  The  North  Western  Provinces  Tardi ;  British 
Baluchistan. 

It  has  been  declared,  under  the  same  Act,  7iot  to  be  in  force  in  the 
Scheduled  District  of  Lahaul. 

Whereas    the    Parsi    Community    has    represented    the 
necessity  of  defining  and  amending  the  law> 

Preamble.  i   ..        .  •  it 

relating  to  marriacre  and  divorce  among 
P  arsis  ;  And  whereas  it  is  expedient  that  such  law  should  be 
made  conformable  to  the  customs  of  the  said  community  :  It 
is  enacted  as  follows:  — 


Short  title. 
J^iterpretation  clause. 


I.-^Preli-nmiary, 

1.  This  Act  may  be  cited  as  "  The  Parsi 
Marriage  and  Divorce  Act  1865. 

2.  In  this  Act,  unless  there  be  something 
repugnant  in  the  subject  or  context. — 


46 

Words  in  the  singular  number  include  the  plural,  and 
words  in  the  plural  number  include  the  singular  : 

.''.Priest."  means  a  Parsi  Priest  and  includes  Dastiir  and 
Mobed  : 

'  "  Marriage"  means  a  marriage  between  Parsis  whether 
contracted  before  or  after  the  commencement  of  this  Act  ;  and 
"husband"  and  "wife"  respectively  mean  a  Parsi  husband 
and  a  Parsi  wife  : 

"Section"  means  a  section  of  this  Act  : 
"Chief  Justice  "  includes  Senior  Judge  : 
"  Court "    means  a  court  constituted  under  this  Act : 

"British  India"  means  the  territories  which  are  or  shall  be 
vested  in  her  Majesty  or  her  successors  by  the  Statute  21  &  22 
Vic,  cap.  106,  entitled  "  An  Act  for  the  better  Government 
of  India  ;  " 

And,  in  any  part  of  British  India  in  which  this  Act 
operates,  "  Local  Government "  means  the  persons  authorized 
to  administer  executive  Government  in  such  part  of  India,  or 
the  chief  executive  officer  of  such  part  when  it  is  under  the 
imraeliate  administration  of  the  Governor-General  of  India  in 
Council,  and  when  such  officer  shall  be  authorized  to  exercise 
the  powers  vested  by  this  Act  in  a  Local  Government ;  and 
"High  Court"  ineans  the  highest  Civil  Court  of  appeal  in 
such  part. 

II. —  Of  Marriages  between  Parsis, 

3.     No  marriage  contracted  after  the  commencement  of  this 
-,..,.       ,.      Act  shall  be  valid,  if  the  contractincr  parties 

Requisites    to  van-  i    ,     i  i  i  •  ^  ly     ■, 

fllty  of  Parsi  marri-  are  related  to  each  other  in  any  of  the 
^S^^-  degrees    of   consanguinity  or  affinity  prohi- 

bited among  Parsis  and  set  forth  in  a  table  which  the 
Governor-General  of  India  in  Council  shall,  after  due  inquiry, 
publish  in  the  Gazette  of  India,  and  unless  such  marriage  shall 
be  solemnized  according  to  the  Parsi  form  or  ceremony  called 
"  A  sir  \  ad  "  by  a  Parsi  priest  in  the  presence  of  two  witnesses 
independently  of  such  officiating  priest;  and  unless,  in  the  case 
of  any  Parsi  who  shall  not  have  completed  the  age  of  twenty- 
one  years,  the  consent  of  his  or  her  father  or  guardian  shall 
have  been  previously  given  to  such  marriage. 
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Table. 

A  mmi  shall  not  marry  his- 


1  Paternal  grand-father's  mother. 

2  Paternal  grand  mother's  mother. 
'  3  Maternal  grand-father's  mother. 

f  4  Maternal  grand-mother's  mother. 
'  5  Paternal  grand-mother. 

6  Paternal  grand-father's  wife. 

7  Maternal  grand-mother. 

8  Maternal  grand -father's  wife. 

9  Mother  or  step-mother, 

10  Father's  sister  or  step-sister, 

11  Mother's  sister  or  step-sister. 

12  Sister  or  step-sister. 

13  prothcr's  daughter  or  step-brother's 

daughter,  or  any  direct  lineal  descen- 
dant of  a  brother  or  step-brother. 

14  Sister's     daughter     or     step-sister's 

daughter,  or  any  direct  lineal  des- 
cendant of  a  sister  or  step-sister. 

15  Daughter  or   step-daughter,  or  any 

direct  lineal  descendant  of  either. 

16  Son's  daughter  or  step-son's  daugh- 

ter, or  any  direct  lineal  descendant 
of  a  son  or  step-son. 

17  Wife  of  son  or  of  step-sou,   or  of  any 

direct  lineal  descendant  of  a  son  or 
step-son. 


18  Wife  of  daughter's  son  or  of  step- 

daughter's son,  or  of  any  direct 
lineal  descendant  of  a  daughter  or 
step-daughter. 

19  Mother  of  daughter's  husband. 

20  Mother  of  son's  wife. 

21  Mother  of     wife's     paternal 

father. 

22  Mother    of   wife's    paternal 

mother. 

23  Mother    of    wife's    maternal 

father. 

24  Mother    of    wife's     maternal 

mother. 

25  Wife's  paternal  grand- mother. 

26  Wife's  maternal  grand-mother. 

27  Wife's  m')ther  or  step -mother. 

28  Wife's  father's  sister. 
'Z9  Wife's  mother's  sister. 

30  Father's  brother's  wife. 

31  Mother's  brother's  wife, 

32  Brother's  son's  wife, 

33  Sister's  son's  wife. 


grand- 
grand- 
grand- 
grand- 


A  woman  shall  not  marry  her — 


1  Paternal  grand-father's  father. 

2  Paternal  grand-mother's  father. 

3  Maternal  grand-father's  father. 

4  Maternal  grand-mother's  father. 

5  Paternal  grand-father. 

6  Paternal  grand-mother's  husband. 

7  Maternal  grand- father. 

8  Maternal  grand-mothei''s  husband. 

9  Father  or  step-father. 

10  Father's  brother  or  step-brother. 

11  Mother's  brother  or  step-brother. 

12  Brother  or  step-brother. 

13  Brother's  son  or  step-brother's  son, 

or  any  direct*  lineal  descendant  of 
a  brother  or  step-brother. 

14  Sister's  son  or  step-sister's  son,  or  any 

direct  lineal  descendant  of  a  sister 
or  step-sister. 

15  Son  or  step-son,  or  any  direct  lineal 

descendant  of  either. 

16  Daughter's  son  or  step-daughter's  son 

or  any  direct  lineal  descendant  of  a 
daughter  or  step-daughter. 

17  Husband  of  daughter  or  of  step-daugh- 

ter, or  of  any  direct  lineal   descen- 
dant of  a  daughter  or  step-daughter. 


18  Husband  of  son's  daughter  or  of  step- 

son's daughter,  or  of  any  direct 
lineal  descendant  of  a  son  or  step- 
son. 

19  Father  of  daughter's  husband. 

20  Father  of  son's  wife, 

21  Father  of  husband's  paternal  grand- 

father. 

22  Father  of  husband's  paternal  grand- 

mother. 

23  Father  of  husband's  maternal   grand- 

father. 

24  Father  of  husband's  maternal  grand- 

mother. 

25  Husband's  paternal  grand-father. 

26  Husband's  maternal  grand-father. 

27  Husband's  father  or  step-father. 

28  Brother  of  husband's  father. 

29  Brother  of  husband's  mother. 

30  Husband's  brother's  son,  or  his  direct 

lineal  descendant. 

31  Husband's  sister's  son,  or  his  direct 

lineal  descendant. 

32  Brother's  daughter's  husband. 

33  Sister's  daughter's  husband. 


Note. — In  the  above  table  the  words  "Brother"  and  -'Sister"  denote  brother 
and  sister  of  the  whole  as  well  as  half-blood.  Kelatiouship  by  step  means  relation- 
ship by  marriage. 

(Gazette  of  ladia,  9tli  September,  1865,  pp.  9-81,  982. ) 
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Tlie  requisites  to  the  validity  of  a  Parsi  marriage  are  : — (1)  The 
marriage  should  not  be  contracted  within  the  prohibited  degrees  of 
consiinguinity  and  affinity  ;  (2)  it  must  be  celebrated  according  to  the 
ceremony  called  "  Asirvad  ;  "  (3)  tlie  ceremony  must  be  performed  by 
a  "  Parsi  priest ;  "  (4)  the  ceremony  must  be  performed  in  the  presence 
of  two  •'  Parsi  witnesses ; "  and  (5)  in  case  of  either  party  being  under 
twenty-one,  the  consent  of  his  or  her  father  or  guardian  must  be 
previously  obtained. 

In  1868  the  plaintiff  and  defendant,  then  of  the  ages  of  seven 
and  six  years  respectively,  went  through  the  ceremouy  of  marriage 
in  the  presence  of  their  respective  parents  and  according  to  the  rites  of 
their  religion.  The  formal  consent  on  behalf  of  the  plaintiff  was  not 
given  by  his  father,  but  by  his  uncle,  with  whom  he  was  living  and  by 
whom  he  bad  been  adopted.  Nineteen  years  afterwards  the  plaintiff 
filed  a  suit  pi*aying  for  a  declaration  that  the  pretended  marriage  was 
null  and  void  and  did  not  create  the  status  of  husband  and  wife  between 
him,  the  plaintiff,  and  the  defendant.  The  defendant  resisted  the  suit 
and  claimed  to  be  the  lawful  wife  of  the  plaintiff.  The  plaintiff  and 
defendant  never  lived  togetlier  as  man  and  wife,  nor  was  the  marriage 
ever  consummated.  It  was  held  that  under  the  circumstances  the  formal 
consent  of  the  uncle  aud  the  tacit  consent  of  the  father  were  enough 
to  satisfy  the  requirements  of  section  3  of  Act  XV  of  1865,  which 
requires  the  previous  consent  of  the  father  or  guardian  to  the  marriage  ; 
that  such  a  suit  not  being  in  the  category  of  suits  relegated  to  a  special 
court  by  Act  XV  of  1865,  the  jurisdiction  to  try  it  remained  in  the 
High  Court,  to  which  it  had  been  given  by  section  12  of  the  Letters 
Patent ;  that  the  law  to  be  applied  was  the  English  law,  subject,  how- 
ever, to  any  well-established  usage  ;  that  by  the  English  law  such  a 
marriage  would  be  inchoate  and  imperfect  marriage  capable  of  reputUa- 
tion  by  either  party  after  arriving  at  years  of  discretion,  but  capable 
also  of  being  made  a  valid  and  binding  marriage  by  the  consent  of  the 
parties  thereto  after  they  had  arrived  at  such  age;  that  the  circumstances 
of  the  case  showed  that  there  had  been  such  acquiescence  in,  and 
acceptance  of,  the  marriage  by  the  plaintiff  after  arriving  at  years  of 
discretion  as  to  render  the  marriage  valid  and  binding  on  him,  and 
incapable  of  subsequent  repudiation.  Consummation  is  the  best  proof 
of  consent  to  a  marriage,  but  is  not  the  only  proof.  (Feshotam  Eormusji 
Dastoor  v.  Meherhai,  13  Bom.  302.) 

The  plaintiff  and  defendant  were  Parsis.  The  husband  filed  this 
suit  in  April,  1891,  stating  that  in  March,  1885,  he  and  the  defendant 
went  through  the  ceremony  of  Ashirvdd  at  Akola  in  the  Ber^r  Assigned 
Districts.  He  alleged  that  he  was  at  the  time  only  nineteen  years  of  age 
and  that  his  mother  and  guardian  had  not  given  her  previous  consent 
to  the  ceremony,  nor  was  she  present  at  it.  He  and  the  defendant, 
subsequently,  cohabited  at  IJhiisdwal  until  the  8th  April,  1885,  but  since 
then  he  had  not  lived  with  tlie  detendant.  He  further  alleged  that  the 
defendant  had  been  guilty  of  adultery,  and  he  prayed  that,  if  necessary, 
it  might  be  delcared  that  the  Ashirvad  ceremony  did  not  constitute  a 
valid  rparriage,  but  that  if  the  marriage  should  be  declared  valid,  it  might 
be  dissolved.  The  delegates  having  found  that  at  the  marriage  the  require- 
ments of  section  3  were  complied  with,  held^  assuming  that  there  was  no 
special  law  or  usage  in  the  Berars  on  the  subject  as  to  the  requisites  of  a 
valid  marriage  between  Parsis  in  that  district,  or  that,  if  there  was  no 
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such  law  or  usage,  it  was  in  accordance  with  section  3  of  the  Act,  the 
marriage  between  the  plaintiff  and  the  defendant  was  valid  and  capable 
of  bein^  dessolved.     (Dorabji  y.  Jerbai,  16  Bom.  136.) 

Within  three  years  after  attaining?  the  age  of  21  years,  a  Parsi 
female  can  sue  to  have  her  marriage  ceremony  performed  while  she  waa 
only  3  years  of  age  declared  null  and  void.  She  attains  her  majority  on 
reaching  the  age  of  21  years. 

A  Parsi  femnle,  within  three  years  after  she  had  attained  the  age  of 
twenty-one,  brouorbt  a  suit  in  the  Court  of  the  Subordinate  Judge  at 
Broach  ifor  a  declaration  that  a  marriage  ceretuony  performed  in  1869, 
when  she  was  not  three  years  old,  did  not  create  the  status  of  husband 
and  wife  between  her  and  the  defendant.  She  had  never  lived  with  the 
defendant  as  his  wife.  The  Subordinate  Judge  held  that  the  miirriage 
was  valid  and  bitiding,  being  of  opinion  that  the  custom  of  infant 
marriftge  among  the  Pavsis  was  well  established  and  recognized.  On 
appeal  the  Judge  confirmed  the  decree,  holding  that  at  all  events  in 
1869,  when  the  marriage  took  place,  the  custom  was  common  and 
recognized  as  binding.  On  second  appeal  the  High  Court  concurred  with 
the  opinion  expressed  in  Feshotam  v.  Meherbaif  13  Eom.  302,  that  the 
Zoroastrian  system  did  not  contemplate  marriage  in  infancy,  but  tlie 
lower  Courts  having  found  tiiat  a  custom  had  grown  up  among  Parsis 
in  India  validating  such  marriages,  and  that  the  custom  was  in  force  in 
1869,  did  not  consider  it  open  on  second  appeal  to  arrive  at  an  indepen- 
dent finding  as  to  whether  the  evidence  established  the  existence  of  such 
a  custom.  It  was  held  that  the  plaintiff  having  for  the  purpose  of 
bringing  the  suit  attained  her  majority  at  twenty-one,  the  suit  was 
not  barred.    (Bai  Shiriyibai  v,  Kharsheiljiy  22  Bom.  430.) 

Section  3  of  the  Indian  Majority  Act  IX  of  1875  provides  that 
*'  every  person  domiciled  in  British  India  shall  be  deemed  to  have 
attained  his  majority  when  he  shall  have  completed  his  age  of  eighteen 
years  and  not  before, "  but  by  section  2,  clause  (a)  it  is  enacted  that 
nothing  in  the  Act  "  shall  affect  the  capacity  of  any  person  to  act  in  the 
following  matters  (namely),  Marriage,  Dower,  Divorce,  and  Adoption." 
A  Parsi  suing  to  have  a  marriage  declared  void  is  "  acting  in  the  matter 
of  marriage,"  and,  therefore,  the  Majority  Act  IX  of  1875,  which  makes 
the  age  of  eighteen  the  age  of  majority,  does  not  apply  to  a  question  of 
limitation  with  regard  to  such  suit.  The  age  of  majority  in  such  a  case 
is  that  prescribed  by  the  Parsi  Marriage  and  Divorce  Act  XV  of  1865, 
viz  :  twenty-one  years.     (Ibid.) 

Act  XV  of  1865  contains  no  provision  as  to  tlie  age  at  which  a  Parsi 
can  contract  marriage.  Though  the  legislative  in  section  37  impliedly 
recognizes  the  valit'.ity  of  the  marriage  of  a  Parsi  woman  under  the  age 
of  fourteen  and  of  a  Parsi  male  under  the  age  of  sixteen  years,  it  does 
not  deal  with  the  age  at  whicli  a  Parsi  marriage  can  be  validly  contracted. 
That  matter  is  left  to  the  general  lavv  which  governs  Parsis  iu  that 
particular  just  as  the  English  Marriage  Act  (4  Geo.  IV.  c.  76.)  leaves  the 
same  matter  to  be  dealt  with  by  the  Common  Law  of  England.  Now  in 
Ardaseer  v.  Firozbai,  6  M.  I.  A.  348,  it  is  assumed  by  the  Privy  Council 
that  the  validity  of  a  Parsi  marriage  must  be  determined  by  Parsi  law 
and  not  by  English  law.  That  opinion  was  expressed  in  a  case  which 
was  brought  in  the  late  Supreme  Court  on  its  ecclesiatical  side,  but  the 
dictum  is  of  general  application  and  applies  with  even  more  force  outside 
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th«  limits  of  the  Presidency  Towu  where  aiider  Regulation  IV  of  1827 
the  law  to  be  observed  is,  in  the  absence  of  Acts  and  Regulations,  the 
usage  of  the  country  in  which  the  suit  arose  ;  if  none  such  appears,  the 
la\f  of  the  defendant,  and  in  the  absence  of  specific  law  and  usage,  justice, 
equity  and  good  conscience  alone.     {Ibid,  at  p.  436.) 

"  When  the  Parsi  Marriage  and  Divorce  Act  XV  of  1865  was  passed, 
twenty-one  was  the  aire  of  majority  for  Parsis  in  the  I'residency  Towns,  as 
th«  English  law  in  that  respect  applied  to  them — Peshotam  v.  Meherbai, 
13  Bom.  309  ;  Naroji  v,  liogers,  4  B.  H.  C.  1.  There  is  no  evidence  to 
show  that  a  different  law  as  to  the  age  of  majority  amongst  ParsiH 
prevailed  in  the  Molussii.  The  Legislature  in  Act  XV  of  1865  adopted 
twenty-one  years  as  the  age  of  majority  for  Parsis,  enacting  by  section  3 
that  no  marriage  contr;icted  after  the  commencement  of  the  Act  should 
be  valid,  unless  in  the  case  of  any  Parsi  who  should  not  have  completed 
the  age  of  twenty-one  years  the  consent  of  his  or  her  father  or  guardian 
should  have  been  previously  given  to  such  marriage.  The  schedule  to 
the  Act  shows  that  the  age  of  twenty-one  was  inserted  in  section  3  as 
denoting  the  limit  of  the  age  of  infancy.  For  the  purpose  of  the  Act  it 
must,  therefore,  be  taken  that  n)iuority  does  not  cease  amongst 
Parsis  until  the  age  of  twenty-one,  and  it  was  so  held  by  Candy,  J.  in 
Sarabji  v.  liuchoobai^  18  Bom.  366,  The  present  suit  is  cot,  however, 
brought  under  the  provisions  of  that  Act  (P.  M.  &  D.  Act),  as  (probably 
by  an  oversight)  no  |  rovision  is  contained  in  it  dealing  with  a  ciise  like 
the  present  where  it  is  alleged  that  a  marriage  though  in  form  a 
marriage  in  invalid  in  law,  the  element  of  consent  being  absent. — Peshotam. 
V.  Meherbai.  It  is,  we  think,  to  be  regretted  that  a  case  like  this  cannot  be 
tried  before  the  special  Parsi  tribunal  constituted  by  the  Legislature  for 
the  trip!  of  cognate  cases.  "     (Ibid,  at  pp.  431,  435.) 

4.     No  Parsi  .shall,  sifter  the   commencement  of  this    Act, 
r,         .  contract   any   marriage  m   the  life-time    of 

Re-marriage     save  *',  i       l       j  i.     r^         le- 

afier divorce  unlaw-  his  or  her  Wife  or  husband,  except  alter  nis 
fui  during  life-time  of     or    her  lawful    divorce   from    such    wife    or 

first  wife  or  husband.      i       i         i    i  ,  c        ri        l  i_        • 

husband  by  sentence  ot  a  Oourt  ns  herein- 
after provided;  and  every  marriage  contracted  contrary  to  the 
provisions  of  this  section  shall  be  void. 

Before  the  year  1865,  when  this  Act  came  into  force  there  was  no 
restriction  as  regards  marrying  by  a  person  in  his  or  her  life-time. 

Formerly  second  marriages  among  Parsis  (the  first  wife  being  alive) 
were  not  strictly  allowed  without  sufficient  cause ;  but  such  second 
marriages  had  been  very  numerous  among  members  of  the  Parsi  communi- 
ty, without  any  former  precedent  of  the  rigid  enforcement  of  the  penal- 
ties of  the  law,  if  any  such  existed,  and  such  second  marriages  had  been 
frequent  down  to  the  date  on  which  Act  XV  of  1865  came  into  operation. 
(Merwanji  v.  Avabai,  2  Bom,  231.) 

Unless  a  decree  of  nullity  of  maniage  under  sections  27  or  28  of  thi 
Act,  or  a  decree  for  dissolution  of  marriage  under  section  29  of  thi 
Act,  or  a  decree  for  divorce  under  section  32  of  this  Act  is  obtained,  n 
Parsi  can  now,  («.  e.  after  the  eomraeucement  of  this  Act.),  legally  re 
marry  in  the  life-time  of  his  or  her  wife  or  husband.  Then  again  the 
provisions  of  section  43  of  this  Act  must  be  complied  with.  That 
section  allows  the  respective  parties  to  marry  again   ( as  if  the  prior 
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marriage  had  been  dissolved  by  death)  only  when  the  time  limited  for 
appealing  (vis  ; — three  calendar  months)  against  any  decree  dissolving 
a  marriage  shall  have  expired  without  any  such  appeal  being  presented, 
or  when,  any  such  appeal  shall  have  been  dismissed,  or  when,  in  the 
result  of  any  appeal,  any  marriage  shall  be  declared  to  be  dissolved. 

5.  Every  Parsi  who   shall,  after  the   commencement  of  this 

Act  and  during  the  life-time  of  his  or  her 
eam""^^^"^^'^*  ^^  ^^'  ^^^^®  ^^  husband,  contract  any  marriage  with- 
out having  been  lawfully  divorced  from  such 
wife  or  husband,  shall  be  subject  to  the  penalties  provided  in 
sections  494  and  495  of  the  Indian  Penal  Code  for  the  offence 
of  marrying  again  during  the  life-time  of   a  husband  or  wife. 

Before  this  Act  came  into  operation  a  Parsi  contracting  a  second 
marriage  in  the  life-time  of  his  or  her  wife  or  husband  could  not  be 
punished  under  the  Indian  Penal  Code.  {Avahai  v.  Jamasjt,  3  B.  H.  C. 
at  p.  115.) 

Whoever,  having  a  husband  or  wife  living,  marries  in  any  case  in  which  such 
marriage  is  void  by  reason  of  its  taking  place  during  the  life  of  such  husband  or 
wife,  shall  be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

Exceptloti. — The  section  does  not  extend  to  any  person,  whose  marriage  with  such 
husband  or  wife  has  been  declared  void  by  a  Court  of  competent  jurisdiction,  nor 
to  any  person  who  contracts  a  marriage  during  the  life  of  a  former  husb.-vnd  or  wife, 
if  such  husband  or  wife,  at  the  time  of  the  subsequent  marriage,  shall  have  been 
continually  absent  from  such  person  for  the  space  of  seven  years,  and  shall  not 
have  been  heard  of  by  such  person  as  being  alive  within  that  time,  provided  the 
person  coutracting  such  subsequent  marriage  shall,  before  such  marriage  takes 
place,  inform  the  person  with  whom  such  m?>,rriage  is  contracted,  of  the  real  state  of 
facts,  so  far  as  the  same  are  within  his  or  her  knowledge.    (S.  494. 1.  P.  Code) 

Whoever  commits  the  offence  defined  in  the  last  preceding  section,  having 
concealed  from  the  person  with  whom  the  subsequent  marriage  is  contracted  the 
fact  of  the  former  marriage,  shall  be  punished  with  iinprisonmetvt  of  either  descrip- 
tion for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 
(S.  495.  I.  P.  Code.) 

6.  Every   marriage  contracte  i   after  the    commencement  of 
Certificate  and  re  ^is-     this  Act  shall,  immediately  ou  the  solemniza- 

try  of  marriages.  '  tion  thpreof,  be  certified  by  the  officiating 
priest  in  tlie  form  contained  in  the  schedule  to  this  Act. 

The  certificate  shall  be  signed  by  the  said  priest,  the 
contracting  parties,  or  their  fathers  or  guardians  when  they  shall 
not  have  completed  the  age  of  twenty- one  years,  and  two  wit- 
nesses present  at  the  marriage ;  and  the  said  priest  shall  there- 
upon send  such  certificate,  together  with  a  fee  of  two  rupees 
to  be  paid  by  the  husband,  to  the  registrar  of  the  place  at  which 
such  marriage  is  solemnized. 

The  registrar  on  receipt   of  the  certificate   and  fee   shall 
enter  the  certificate  in  a   register  to  be  kept  by  him  for   that 
purpose,  and  shall  be  entitled  to  retain  the  fee. 
A  ppointment  of  Re-        7.    For  the  purposes  of  this  Act  a  registrar 
gistrar.  shall  be  appointed. 
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Withiu  tbc  local  limits  of  the  ordinary  original  civil 
jurisdiction  of  a  High  Courf,  the  registrar  shall  be  appointed 
by  the  Chief  Justice  of  such  Court,  and,  without  such  limits, 
by  the  Local  Government. 

Every  legistrar  so  appointed  may  be  removed  by  the  Chief 
Justice  or  Local  Government  appointing  him. 

8.  The  register  of  marriages  mentioned  in  section    6  shall. 
Marriage-register  to     ^t  all  reasonable  times,  be  open  for  inspection; 

be  open  for  public  and  certified  extracts  therefrom  shall,  on 
inspection.  application,    be  given   by   the   registrar   on 

payment  to  him  by  the  applicant  of  two  rupees  for  each  such 
extract. 

Every  such  register  shall  be  evidence  of  the  truth  of  the 
statements  therein  contained. 

8A.     Every  registrar,  except   the  registrar  appointed    by  the 
_        '  -      c  Chief  Justice  of  the   High  Court  of  Judica- 

tified  copies  of  certia-  ture  at  Bombay,  shall,  at  such  intervals  as 
*^^^\e  ^ "to  R  ^^"i^^r  ^^®  Governor-General  in  Council  from  time 
G?ne^rai  ofBirths,  to  time  directs,  send  to  the  Registrar-Gene- 
Deaths,  and  Marri-  ral  of  Births,  Deaths,  and  Marriages  for  the 
^°^*"  territories  administered  by  the  Local  Govern- 

ment by  which  he  was  appointed,  a  true  copy  certified  by  him, 
in  such  form  as  the  Governor-General,  from  time  to  time, 
prescribes,  of  all  certificates  entered  by  him  in  the  said  register 
of  marriages  since  the  last  of  such  intervals. 

9.  Any   priest   knowingly    and   wilfully   solemnizing    any 
Penalty  for  soiem-     marriage  contrary   to    and    in    violation  of 

nizing  marriage  con-  section  4  shall,  on  conviction  thereof,  be 
trary  to  section  4.  punished   with   simple   imprisonment   for  a 

term  which  may  extend  to  six  months,  or  with  fine  which  may 
extend  to  two  hundred  rupees,  or  with  both, 

10»  Any  priest  neglecting  to  comply  with  any  of  the  re- 
Penalty  for  oriest's  quisitions  afi^ecting  him  contained  in  section 
neglect  of  require-  6  shall,  on  conviction  thereof,  be  punished 
ments  of  section  6.  f^j  every  such  off'ence  with  simple  imprison- 
ment for  a  term  which  may  extend  to  three  months,  or  with 
fine  which  may  extend  to  one  hundred  rupees,  or  with  both. 

11.     Every  other  person  required  by  section  6  to   subscribe 

Penalty  for  omitting    ^r  attest  the  said  certificate,  who  shall  wil- 

to  subscribe  and  at-     fully  omit    or  neglcct  SO  to    do,  shall,    on 

test  the  certificate.        conviction   thereof,   be   punished  for   every 

sach  offence  with  a  fine  not  exceeding  one  hundred  rupees. 
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12.  Every  person  making  or  signiDg  or  attesting  any   such 

certificate  containing  a  statement   which  is 
Penalty  for  mak-     f^jsg^  .^^^  ^j^jdj  jj^  either  knows  or  believes 

fi!}atr*'  to  be  false,  or  does  not  know  to  be  true,  shall 

be  deemed  to  be  guilty  of  the  offence  of 
forgery  as  defined  in  the  Indian  Penal  Code,  and  shall  be  liable, 
on  conviction  thereof,  to  the  penalties  provided  in  section  466 
of  the  said  Code. 

Whoever  forges  a  document,  purporting:  to  be  a  record  or  proceeding  of  or  in 
a  Court  of  Justice,  or  a  register  of  birth,  baptism,  marriage,  or  burial,  or  a 
register  kept  by  a  public  servant  as  such,  or  a  certificate  or  document  purporting 
to  be  made  by  a  public  servant  in  his  olficial  capacity,  or  an  authority  to  institute 
or  defend  a  suit,  or  to  take  any  proceedings  therein,  or  to  confess  juagment,  or  a 
power  of  attorney,  shall  bo  punished  with  imprisonment  of  either  description  for  a 
term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine.  (S.  466. 
I.  P.  Code.) 

13.  Any  registrar  failing  to  enter  the   said  certificate  pur- 

suant to  section  6  shall  be  punished  with 
rellrrS^g  certificate!    simple  imprisonment  for  a  term  which  may 

extend  to  one  year,  or  with  fine  which  may 
extend  to  one  thousand  rupees,  or  vvith  both. 

14.  Any    person    secreting,  destroying   or  dishonestly  or 
Penalty  for  secret-     fraudulently  altering  the  said  register  in  any 

ing,  destroying,  or  part  thereof,  shall  be  punished  with  impnson- 
aitering  the  register.  luent  of  either  description  as  defined  in  the 
Indian  Penal  Code  for  a  term  which  may  extend  to  two  years, 
or,  if  he  be  a  registrar,  for  a  term  which  may  extend  to  five 
years,  and  shall  also  be  liable  to  fine  which  may  extend  to  five 
hundred  rupees. 

HI, — Of  Parsi  Matrimonial  Courts, 

15.  For  the  purposes  of  hearing  suits  under  this  Act,  a 

special  Court  shall  be  constituted   in  each  of 
Constitution  of  spe-     ^^^^  presidcucy-towns  of  Calcutta,   Madras, 

cial  Courts  under  Act.  i   ^r»       i        "^        ^    -  i        ii  i  • 

and  Bombay,  and  m  such  other  places  in 
the  territories  of  the  several  Local  Governments  as  such 
Governments  respectively  shall  think  fit. 

16.  The   Court  so   constituted  in    each  of  the   presidency- 
Paisi  Chief  Matri-     towns  shall  be  entitled  the  Parsi  Chief  Matri- 
monial Courts.  monial  Court  of  Calcutta,  Madras,  or  Bombay, 
as  the  case  may  be. 

The  local  limits  of  the  jurisdiction  of  a  Parsi  Chief  Matri- 
monial Court  shall  be  conterminous  with  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  the  High  Court. 


64 

The  Chief  Justice  of  the  High  Court,  or  such  other  Judge 
of  the  same  Court  as  the  Chief  Justice  shall,  from  time  to  time, 
appoint,  shall  bo  the  Judge  of  such  Matrimonial  Court,  and,  in 
the  trial  of  cases  under  this  Act,  he  shall  be  aided  by  eleven 
delegates. 

17.  Every   Court  so   constituted  at  a  place   other  than  a 
Parsi  District  Matri-    presidency-town  shall  be  entitled  the  Parsi 

moniai  Courts.  District  Matrimonial  Court  of  such  place. 

Subject  to  the  provisions  contained  in  the  next  followincr 
section,  the  local  limits  of  the  jurisdiction  of  such  Court  shall 
be  conterminous  with  the  limits  of  the  district  in  which  it  is 
held.  The  Judge  of  the  principal  Court  of  original  civil 
jurisdiction  at  such  place  shall  be  the  Judge  of  such  Matrimo- 
nial Court ;  and  in  the  trial  of  cases  under  this  Act,  he  shall 
be  aided  by  seven  delegates. 

18.  The  Local  Government   may,  from  time  to   time,  alter 
Power  to  alter  tern-     *^®  ^°^^^  limits  of  the   jurisdiction  of  any 

toriai  jurisdiction  of     Parsi  District  Matrimonial  Court,   and  may 
District  Courts.  include  within  such  limits   any   number  of 

districts  under  its  government. 

19.  Any  district,  which  the  Local  Government,  on  account 

r.  -*«•    J-  ^  •  ..  X      of  the  fewness  of  the  Parsi  inhabitants,  shall 
Certain  districts  to       ,  ...  j  •      .    .       •      i     i  .  i  .'        i 

be  within  jurisdiction  deem  it  inexpedient  to  include  withm  the 
of  Chief  Matrimonial  jurisdiction  of  any  District  Matrimonial 
Court,  shall  be  included  within  the  jurisdic- 
tion of  the  Parsi  Chief  Matrimonial  Court  for  the  territories 
under  such  Local  Government  where  there  is  such   Court. 

20.  A  seal  shall  be  made  for  every  Court   constituted  under 

C    rt-seal  ^^^^  '^^^'  *^'^^    ^'^   decrees   and    orders,  and 

copies  of  decrees  and  orders  of  such  Court, 
shall  be  sealed  with  such  seal,  which  shall  be  kept  in  the  custody 
of  the  presiding  Judge. 

21.  Tiie  Local  Government   shall,  in  the  presidency-towns 

and  districts  subject  to  their  respective 
dele^utes.        *  Governments,  respectively   appoint   persons 

°       '  to  be  delegates  to  aid   in  the  adjudication 

of  cases  arising  under  this  Act. 

The  persons  so  appointed  shall  be  Parsis :  their  names 
shall  be  published  in  the  official  Gazette  ;  and  their  number 
shall,  within  the  local  limits  of  the  ordinary  original  civil  juris- 
diction of  a  High  Court,  be  not  more  than  thirty,  and  in 
districts  beyond  such  limits,  not  more  than  twenty. 
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Power  to  appoint  new     '  22.    The  appointment  of  a  delegate   shall 
delegate.  be   for   life. 

But  whenever  a  delegate  shall  die,  or  be  desirous  of  relin- 
quishing his  office,  or  refuse  or  become  incapable  or  unfit  to 
act,  or  be  convicted  of  an  offence  under  the  Indian  Penal  Code 
or  other  law  for  the  time  being  in  force,  then  and  so  often  the 
Local  Government  may  appoint  any  other  person  being  a 
Parsi  to  be  a  delegate  in  his  stead  ;  and  the  name  of  the  person 
so  appointed  shall  be  published  in  the  official  Gazette. 

23.  All    delegates    appointed    under     this    Act    shall    be 
Delegates  to  be  deemed     Considered  to    be    public     servants    within 

public  servants.  w^q  meaning  of  the  Indian  Penal  Code. 

24.  The  delegates  selected  under  sections  16  and  17  to  aid 
Selection  of  dele-     ^^  the  adjudication  of  suits   under   this  Act 

gates  under  sections  shall  be  taken  under  the  orders  of  the  pre- 
J^p'^itarSer^r.  siding  Judge  of  the  Court  in  due  rotation 
tion  21.  from  the  delegates   appointed  by   the   Local 

Government  under  section  21. 

25.  All  advocates,  vakils,  and   attornies-at-law   entitled   to 
Practitioners  in  Ma-     practise  in  a  High  Couit  shall  be  entitled  to 

trimoniai  Courts.  practise   in  any  of    the    Courts   constituted 

under  this  Act ;  and  all  vakils  entitled  to  practise  in  a  District 
Court  shall  be  entitled  to  practise  in  any  District  Matrimonial 
Court  constituted  under  this  Act. 

26.  All  suits  instituted  under  this  Act  shall   be   brought 
Court  in  which  suits     in    the   Court   within   the  limits    of  whose 

to  be  brought.  jurisdiction  the  defendant  resides  at  the  time 

of  the  institution  of  the  suit. 

When  the  defendant  shall,  at  such  time,  have  left  British 
When  defendant  has     India,   such    suit   shall   be   brought   in   the 
left  British  India.  Court  at  the   place   where  the   plaintiff  and 

defendant  last  resided  together. 

At  the  time  of  the  filing  of  the  suit  the  plaintiff  and  defendant  (both 
Parsis)  were  living  iu  Bombay.  It  was  held  that  the  Court's  Jurisdiction 
was  not  barred  merely  by  the  circumstance  that  the  parties  were  married 
at  Akola  in  the  Berars.  The  Parsi  marriage  aud  Divorce  Act  is  not  in 
force  at  Akola ;  but  section  26  of  the  Act  permits  a  Parsi  husband 
or  wife  to  bring  a  suit  iu  the  Court  established  under  the  Act  within  the 
limits  of  whose  Jurisdiction  the  defendant  resides  at  the  time  of  the 
institution  of  the  suit.    {Dorahfl  v  Jerhai,  16  Bom.  at  p.  139.) 
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IV. — Of  Matrimonial  Suits, 

(a)    For  a  Decree  of  Nullity, 

27.  If  a  Parsi,  at  the  time  of  his  or  her  marriage,  was  a 

lunatic  or  of  habitually  unsound  mind,  such 
mJnJl°lii°£r    marriage  may,  at  the  instance  of  his  or  her 

wife  or  husband,  be  declared  null  and  void 
upon  proof  that  the  lunacy  or  habitual  unsoundness  of  mind 
existed  at  the  time  of  the  marriage  and  still  continues. 

Provided  that  no  suit  shall  be  brought  under  this  section 
if  the  plaintiff  shall  at  the  time  of  the  marriage  have  known 
that  the  respondent  was  a  lunatic  or  of  habitually  unsound 
mind. 

28.  In  any  case  in  which  consummation  of   the  marriage  is 
In  case    of     im-     from  natural  causes  impossible,  such   marri- 

potency.  age  may,  at    the  instance   of    either   party 

thereto,  be  declared  to  be  null  and  void. 

In  March,  1882,  the  plaintiEE  and  defendant,  Parsis,  were  married 
according  to  the  rites  and  ceremonies  of  their  religion.  Id  October,  1882, 
the  plaintiff  attained  puberty,  and  for  seventeen  months  from  that  tioio 
siie  lived  with  the  defendant  in  his  parents'  house ;  but  there  was  no 
consummation  of  the  marriage.  There  was  no  pliysical  defect  in  either 
plaintiff  or  defendant,  nor  any  unwillingness  in  the  plaintiff  to  consum- 
mate the  marriage ;  but  the  defendant  had  always  entertained  duch 
haired  and  disgust  for  tiie  plaintiff  as  to  result,  in  tiie  opinion  of  the  medi- 
cal experts,  in  an  incurable  irapotency  in  the  defendant  as  regards  the 
plaintiff.  The  delegates  unanimously  found,  on  the  evidence,  that 
the  consummation  of  this  marriage  had  from  its  commencement  been 
impossible  ;  because  the  defendant  was  from  a  physical  cause,  namely, 
impotency,  as  regards  the  plaintiff,  unable  to  effect  consummation.  They 
also  found  that  there  was  no  collision  or  connivance  between  the  parties. 
Held,  on  this  findinof,  that  such  impotency  quoad  the  plaintiff  must  be 
regarded  as  one  of  the  causes  going  to  make  consummation  of  a  marriage 
impossible  under  section  28  of  Act  15  of  1865,  there  being  nothing  iu  the 
Act  to  suggest  a  contrary  opinion.     {S.  v,  B.,  16  Bora.  639.) 

(h)    For  a  Decree  of  Dissolution  in  Case  of  Absence, 

29.  If  a  husband  or  wife  shall  have  been  continually  absent 

from  his  or  her  wife  or  husband  for  the 
In  case  of  absence     space   of  seven   years,   and   shall   not  have 

been  heard  of  as  being  alive  within  that  time 
by  those  persons  who  would  naturally  have  heard  of  him  or  her 
had  he  or  she  been  alive,  the  marriage  of  such  husband  or  wife 
may,  at  the  instance  of  either  party  thereto,  be  dissolved, 

(See  S.  108  Indian  Evidence  Act.  I  of  1872.) 
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(c)     For  Divorce  or  Judicial  Separation, 
30.     Any  husband  may  sue  that  his  marringe  may  be  dissolv- 
Ou  ground  of  wife's     ed,   and    a    divorce  granted,  on    the  ground 
adultery.  that  his  wife   has,  since  celebration   thereof, 

been  guilty  of  adultery  ; 

and  any  wife  may  sue  tliat  her  marriage  may  be  dissolved, 
and  a  divorce  granted,  on  the  ground  that, 
bancVs^'°adle^,te:  since  the  celebration  thereof,  her  husband 
has  been  guilty  of  adultery  with  a  married 
or  fornication  with  an  unmarried  woman  not  being  a  prostitute, 
or  of  bigamy  coupled  with  adultery,  or  of  adultery  coupled 
with  cruelty,  or  of  adultery  coupled  with  wilful  desertion 
for  two  years  or  upwards,  or  of  rape,  or  of  an  unn  atural  offence. 

In  every  such  suit  for  divorce  on  the  ground  of  adultery 
the  plaintiff  shall,  unless  the  Court  shall  otherwise  order,  make 
the  person  with  whom  the  adultery  is  alleged  to  have  been 
committed  a  co-defendant,  and  in  any  such  suit  by  the  husband 
the  Court  may  order  the  adulterer  to  pay  the  whole  or  any 
part  of  the  costs  of  the  proceedings. 

Dissolution  of  marriage  is  allowed  in  the  following  cases  : — 

1.  Lunacy  or  habitual  unsoundness  of  mind  at  the  time  of  marriage 
of  any  one  of  the  parties. 

2.  Consummation  being  rendered  impossible  from  natural  causes. 

3.  Continual  absence  of  any  one  of  the  parties  for  seven  years. 

4.  Adultery  of  the  wife. 

5.  Adultery,  or  bigamy  with  adultery,  or  adultery  with  cruelty,  or 
adultery  with  wilful  desertion  for  2  years  or  upwards,  or  rape  or  unnatural 
offence,  of  the  hu8l)and. 

Cruelty  or  personal  violence  on  the  part  of  the  husband  entitles  the 
wife  to  judicial  separation. 

In  a  suit  by  a  husband  for  divorce  under  this  section  (section  30), 
the  defendant,  if  under  the  age  of  21  years,  although  more  than  18,  must 
be  deemed  to  be  a  minor,  and  a  guardian  for  the  suit  of  the  defendant 
must  be  appointed.     (Sorubjee  v.  Buchoohai,  18  Bom.  366.) 

•'  Section  30  provides  for  suits  for  the  dissohition  of  a  marriage  and 
the  word  "marriage"  IS  denned  in  section  2  as  meaning  "a  marriage 
between  Parsis  whether  contracted  before  or  after  the  commencement " 
of  the  Act.  The  provisions  of  section  33  do  not,  therefore,  apply  only  to 
marriages  celebrated  in  accordance  with  tiie  requirements  of  section  3. 
That  section  applies  to  marriages  whensoever  celebrated.  It  applies  also 
to  valid  marriages  wheresoever  celebrated.  If  it  had  been  the  intention 
of  the  Legislature  to  give  relief  to  Parsi  husbands  and  wives,  in  proper 
cases,  only  if  they  had  been  married  in  British  India,  that  intention 
would  have  been  clearly  expressed.  In  the  Indian  Divorce  Act  IV  of 
1869  the  Courts  established  thereunder  have  their  jurisdiction  in  respect 
of  marriages  expressly  limited.    Those  Courts    can  make  no  decree  of 
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digsolnlion  of  marriage  unlcsa  the  mftrriage  li&s  been  solemnized  in  India, 
or  unless  the  husband,  has,  since  the  solemnization  of  the  marriage, 
exchanged  his  profession  of  Christianity  for  the  profession  of  some  other 
form  of  religion.  No  such  limitation  of  the  jurisdiction  of  this  Court  is 
to  be  found  in  Act  XV  of  1865."  As  in  this  case,  both  the  parties  were 
domiciled  within  the  territorial  jurisdiction  of  the-  Court  at  the  time  of 
the  marriage,  and  were  so  domiciled  at  the  time  of  the  filing  of  the  suit, 
and  the  adultery  was  also  committed  within  the  jurisdiction,  it  was  held 
that  the  Court  had  jurisdiction  and  its  jurisdiction  was  not  barred 
merely  by  the  circumstance  that  the  parties  were  married  at  Akola. 
(Dorabjiv.  Jerlai,  16  Bom.  at  p.  139.) 

A  Parsi  residing  in  Bombay,  after  this  Act  was  passed,  but  before 
it  came  into  operation,  contracted  a  second  marriage  during  the  Ufe-time 
of  his  first  wife,  from  whom  he  had  not  been  divorced,  and  whom  he  had 
wilfully  deserted  for  two  years.  On  appeal  from  an  order  by  the  Judge 
of  the  I'arsi  Matrimonial  Court  rejecting  a  plaint  for  divorce  by  the  first 
wife,  on  the  ground  that  the  subject-matter  of  the  plaint  did  not  consti- 
tute a  cause  of  action,  it  was  hdd  that  the  facts  alleged  in  the  plaint  did  not 
amount  to  "  bigamy  coupled  with  adultery,"  nor  to  *' adultery  coupled 
with  wilful  desertion,''  within  the  meaning  of  section  30  of  Act  XV  of 
1865,  as  a  second  marriage  contracted  by  a  Parsi  during  the  life-time  of  his 
first  wife  was  not  unlawful  before  the  Act  came  into  operation,  and  the  Act 
itself  did  not  in  any  way  affect  the  validity  orithe  consequences  of  such  a 
marriage.     (Avahai  v.  Jamasji,  3  B.  H.  C.  113.) 

31.  If  a  husband  treat  his  wife  with  such  crueltj  or  par- 
Grounds  of  Judicial     sonal  violence  as  to  render  it   in    the  judg- 

separation.  ment  of  the  Court  improper  to    compel    her 

to  live  with  him,  or  if  his  conduct  afford  her  reasonable  grounds 
for  apprehending  danger  to  life  or  serious  personal  injury,  or 
if  a  piostitute  be  openly  brought  into  or  allowed  to  remain  in 
the  place  of  abode  of  a  wife  by  her  own  husband,  she  shall  be 
entitled  to  demand  a  judicial  separation. 

32.  In    a  suit  for  divorce    or  judicial  separation  under   this 
Suits  for  divorce  or     Act,   if  the   Court  be  satisfied  of  the   truth 

judicial  separation.  ^f  ^]^q  allegations  Contained  in  the  plaint,  and 
that  the  offence  therein  set  forth  has  not  been  condoned, and 
that  the  husband  and  wife  are  not  colluding  together,  and 
that  the  plaintiff  has  not  connived  at,  or  been  accessory  to 

the  said  ofience,  and 

that  there   has  been  no  unnecessary  or  improper  delay  in 

instituting  the  suit,  and 

that  there  is  no  other  legal  ground  why  relief  should  not 
be  granted,  then  and  in  such  case,  but  not  otherwise,  the 
Court  shall  decree  a  divorce  or  judicial  separation  accordingly. 


On  either  of  three  following  grounds  a  wife  can  get  judicial  separa- 
tion from  her  husband  : — 

1.  Cruelty  or  personal  violence  by  the  husband  rendering  it  improper 
to  compel  the  wife  to  live  with  her  husband. 

2.  His  conduct  affording  her  reasonable  grounds  for   apprehending 
danger  to  life  or  serious  personal  injury. 

3.  The  husband's  openly  bringing  a  prostitute   into  or  allowing  to 
remain  in  the  wife's  abode. 

Judicial  separation  does  not  dissolve  the  marriage  union  as  in  divorce 
and  neither  the  wife  nor  the  husband  can  re-marry  in  his  or  her  life-time. 
The    word   ''cruelty"  in   this   section   means  "legal   cruelty,"  i.  e- 
"  injury  causing  danger  to  life  or  limb  or  health,  or  reasonable  apprehen- 
sion of  injury  to  life  or  limb  or  health. 

33.  In  any  suit  under  this  Acjt  for  divorce  or  judicial 
separation,  if  the  wife  shall  not  have  an 
^  Alimony pendeiite  independent  income  sufficient  for  her  sup- 
port and  all  the  necessary  expenses  of  the 
suit,  the  Court,  on  the  application  of  the  wife,  may  order  the 
husband  to  pay  her  monthly  or  weekly  during  the  suit,  such 
sum  not  exceeding  one-fifth  of  her  husband's  net  income,  as 
the  Court,  considering  the  circumstances  of  the  parties,  shall 
think  reasonable. 

The  Parsi  Matrimonial  Court,  constituted  under  this  Act,  has  no 
power  to  award  alimony  ^'pendente  lite,''  after  decree  and  pending  appeal. 
An  unsuccessful  wife  cannot  claim  alimony  after  final  decree  and 
pending  appeal,  nor  for  the  period  during  which  she  is  seeking  review 
of  judgment.     (  Rirahai  V.  Dhunjihhoy,  17  Bom.  146.) 

In  no  section  of  this  Act  does  the  word  "  suit"  or"  sue  "  necessarily  take 
the  meaning  which  includes  appeal :  such  a  meaning  would  conflict  with 
sections  15  and  16  about  jurisdiction  and  section  44  about  custody  of 
children.  It  may  be  supposed  that  if  the  Legislature  had  meant  to 
empower  this  Oourf  to  award  alimony  after  appeal  made,  it  would  have 
used  as  plain  language  as  in  section  36  of  the  Indian  Divorce  Act  IV  of 
1869.  Section  33  of  Act  XV  of  1865  empowers  the  Court  to  order  the 
husband  to  pay  alimony  "  during  the  suit."     {Ibid,  at  p.  150.) 

34!.  The  Court  may,  if  it  shall  think  fit,  on  any  decree  for 
divorce  or  judicial  separation,  order  that 
Permanent aiunony.  the  husband  shall,  to  the  satisfaction  of  the 
Court,  secure  to  the  wife  such  gross-sum,  or  such  monthly  or 
periodical  payments  of  money  for  a  term  not  exceeding  her 
life,  as,  having  regard  to  her  own  property  (if  any),  her  hus- 
band's ability,  and  the  conduct  of  tbe  parties,  shall  be  deemed 
just,  and  for  that  purpose  may  require  a  proper  instrument  to 
be  executed  by  all  necessary  parties,  and  suspend  the  pro- 
nouncing of  its  decree  until  such  instrument  shall  have  been 
duly  executed. 

In  case  any  such  order  shall  not  be  obeyed  by  her  husband, 
he  shall  be  liable  to  damages  at  her  suit,  and  further  to  be  sued 
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by  any  person  supplying  her  with  necessaries  during  ihe  time 
of  such  disobedience,  for  the  price  or  value  of  such  necessaries. 

In  leaving  the  question  of  cruelty  to  the  delegates  in  trials  under 
this  Act,  the  Court  should  adopt  the  rule  expressed  by  the  Court  of 
Exchequer  Chamber  in  the  case  of  Averij  v.  Bow'den,  6  E.  and  B.  973 
"  that  if  the  evidence  was  such  that  the  jury  could  conjecture  only  and 
not  judge,  it  ought  not  to  go  to  the  jury.  Where  the  amount  of  alimony 
awarded  to  the  wife  by  the  Parsi  Chief  Matrimonial  Court  did  not  exceed 
one-third  of  the  husband's  income,  the  High  Court  refused  to  interfere 
in  appeal,  foUowine:  the  practice  of  the  Court  of  Divorce  in  England. 
{Mancherji  v.  Motihai,  P.  J.  for  1894  at  p.  109.) 

By  an  order  of  the  Parsi  Matrimonial  Court  the  deceased  was  directed 
to  execute  a  proper  instrument  charging  his  immovable  property  with 
the  payment  of  Re.  70.  per  mensem  by  way  of  permanent  alimony  to  his 
wife  during  her  life.  The  instrument  was  executed  accordingly. 
On  his  death  his  widow  was  held  entitled,  in  addition  to  the  Rs.  70 
per  mensem  charged  on  her  deceased  husband's  immovable  property, 
to  a  distributive  share  iu  his  estate.    (  Motibai  v.  Motibai,  24  Bom.  465. ) 

This  section  which  deals  with  permanent  alimony,  does  not  contain 
the  proviso  for  varying,  &c.,  the  orders  for  permanent  alimony 
contained  in  section  37  of  the  Indian  Divorce  Act,  IV  of  1869.  Section 
34  of  the  Parsi  Marriage  and  Divorce  Act  corresponds  with  section  32 
of  20  &  21  Vict.  Ch.  85,  under  which  it  has  been  held  that  the  order  for 
permanent  alimony  is  permanent  and  incapable  of  being  varied. 
(i6i(^.atp.469.) 

35.  In  all  cases  in  which  the  Court  shall  make  any  decree  or 
Payment  of  alimony    f^^^^  f^^  alimony,  it  may  direct  the  same  to 

to  wife  or  to  hor  trus-  be  paid  either  to  the  wife  herself,  or  to  any 
*®®«  trustee  on  her  bebalf  to  be  approved  by  the 

Court,  and  may  impose  any  terms  or  restrictions  which  to  the 
Court  may  seem  expedient,  and  may,  from  time  to  time, 
appoint  a  new  trustee,  if  for  any  reason  it  shall  appear  to  the 
Court  expedient  so  to  do. 

{d)    For  Restitution  of  Conjugal  Rights, 

36.  Where  a  husband  shall  have  deserted,  or  without  lawful 

cause  ceased  to  cohabit  with  his  wife,  or 
of^conV'gaYrTgltf ''    ^^^^«  ^  '''^^  s^^"  ^^vc  deserted,  or  without 

lawful  cause  ceased  to  cohabit  with  her 
husband,  the  party  so  deserted,  or  with  whom  cohabitation 
shall  have  so  ceased,  may  sue  for  the  restitution  of  his  or  her  con- 
jugal rights,  and  the  Court,  if  satisfied  of  thetru  th  of  the  allegations 
contained  in  the  plaint,  and  that  there  is  no  just  ground  why 
relief  should  not  be  granted,  may  proceed  to  decree  such  resti- 
tution of  conjugal  rights  accordingly. 
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If  such  decree  shall  not  be  obeyed  by  the  party  against 
whom  it  is  passed,  he  or  she  shall  be  liable  to  be  punished  with 
simple  imprisonment  for  a  term  which  may  extend  to  one  month, 
or  with  fine  which  may  extend   hundred  rupees,  or   with  both. 

The  Privy  Council  in  the  year  1856  before  the  enactment  of  this  Act 
in  the  case  of  Ardaseer  v.  Pirozbai  (  6  M.  I.  A.  848 ),  declared  that  the 
Supreme  Court  of  Bombay,  on  its  ecclesiastical  side,  was  incompetent  to 
entertain  a  suit  for  restitution  of  conjugal  rights  atthe  instance  ofaParsi 
wife  against  her  husband,  as  there  existed  such  a  difference  between 
the  duties  and  obligations  of  a  matrimonial  union  among  Farsis  from 
that  of  Christians,  that  the  Court,  if  it  made  a  decree,  had  no  means  of 
enforcing  it,  except  according  to  the  principles  governing  the  matrimonial 
law  in  Doctor's  Commons,  which  were  in  such  a  case  incompatible  with 
the  laws  and  customs  of  Parsis. 

Their  Lordships  in  the  above  case  at  pages  390  and  392  say :  "For  the  reasons  we 
have  stated,  we  think  that  a  suit  for  the  restitution  of  conjugal  rights  strictly  an 
ecclesiastical  proceeding,  could  not,  consistently  with  the  principles  and  rules  of 
ecclesiastical  law,  be  applied  to  parties  who  profess  the  Parsi  religion  ;  but  we 
should  much  regret  if  there  were  no  court  and  no  law  whereby  a  remedy  could  be 
administered  to  the  evils  which  must  bo  incidental  to  married  life  amongst  them. 
We  do  not  pretend  to  know  what  may  be  the  duties  and  obligations  attending  upon 
the  matrimonial  union  between  Parsis,  nor  what  remedies  may  exist,  for  the 
violation  of  them,  but  we  conceive  that  there  must  be  some  laws,  or  some  custom 
having  the  effect  of  laws,  which  apply  to  the  married  state  of  persons  of  this 
description.  It  may  be  that  such  laws  and  customs  do  not  afford  what  we  should 
deem,  as  between  Christians,  an  adequate  relief  ;  but  it  must  be  recollected  that 
the  parties  themselves  could  have  contracted  for  the  discharge  of  no  other  duties 
and  obligations  than  such  as,  for  time  out  of  mind,  were  incident  to  their  own  caste ; 
nor  could  they  reasonably  have  expected  more  extensive  remedies,  if  aggrieved, 
than  were  customarily  afforded  by  their  own  usages.  Such  remedies  we  conceive 
that  the  Supreme  Court  on  the  civil  side  might  administer,  or  at  least  remedies  as 
nearly  approaching  to  them  as  circumstances  would  allow.  In  suits  commenced  on 
the  civil  side,  the  peculiar  difficulties  which  belong  to  the  exercise  of  ecclesiastical 
jurisdiction  in  some  matrimonial  cases  would  not  arise.  Proceedings  might  be 
conducted  on  the  civil  side  with  such  adaptation  to  the  circumstances  of  the  case  as 
justice  might  require,  though  on  the  ecclesiastical  side  such  modification  would  be 
wholly  irreconcilable  with  ecclesiastical  law. " 

"We  have  been  led  to  make  these  observations,  not  merely  by  general 
considerations,  but  more  particularly  by  the  case  of  Menoanji  v  .  Avahoi,  2  Borr. 
Bom.  S.  D.  Rep.  209.  That  case  shows  that  the  Sudder  Adawlut  at  Bombay 
will  take  cognizance  of  matrimonial  suits  between  Parsis,  and  will  afford  them  such 
relief  as  a  due  regard  to  their  own  laws  and  customs  will  allow  ;  it  also  proves,  as 
indeed  must  be  expected,  that  those  laws  and  customs  are  wholly  at  variance  with 
the  principles  which  govern  the  matrimonial  law  of  the  Diocese  of  London,  and 
incompatible  with  the  ecclesiastical  law,  as  in  such  cases  is  administered.  Oue 
instance,  will  suffice.  It  appears  that,  under  many  circumstances,  the  husband  is 
permitted  to  take  a  second  wife,  the  first  being  alive." 

"  We  have  not  neglected  to  observe  that  in  two  or  three  cases,  the  ecclesiastical 
side  of  the  Supreme  Court  has  not  refused  to  entertain  suits  of  this  description, 
but  we  have  no  reason  to  think  that  the  difficulties  which  occur  to  us  were  brought 
prominently  before  that  Court,  or  that,  after  duly  considering  them,  the  judges 
came  to  the  conclusion  that  they  were  unimportant.  There  is  no  such  course  of 
decision  as  should  make  us  hesitate  in  giving  effect  to  our  own  opinion." 

The  word  ♦'lawful"  in  this   section  must  refer    not  to    English 

ecclesiastical  law  to  which  Parsis   were  never    subject,   but  to  the  law 

to  which  they    are  subject — Kawasjiv.  Sirinhah  23   Bm.  at  p.     281. 
(  Umliai  V,  munjibho^,  2  Bom.  L.  B.  at  p.  847.  ) 
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The  word  '^juBt"  in  this  section  is  not  intended  to  have  any 
diflferent  signification  from  the  word  *'  lawful  "  in  the  aame^  section. 
(Ibid.  845.) 

Some  grounds  which  suggest  themselves  as  clearly  lawful  grounds  justifying 
refusal  to  cohabit  are,  adultery,  which  entitles  a  husband  under  the  Parsi  marriage 
and  Divorce  Act  to  obtain  a  divorce  from  his  wife,  and  «n  agreement  to  separatl, 
cotisticuting  a  binding  contract  between  the  parties.  Cruelty  or  personal  violence 
of  the  kind  mentioned  in  section  31  (of  the  Act )  constitutes  another  lawful  ground 
why  a  wife  may  refuse  to  cohabit  with  her  husband.  All  these  grounds  are  clearly 
sanctioned  by  some  express  law  binding  on  Parsis  and  they  are  therefore  lawful. 
But  they  do  not  seem  to  be  exhaustive.  It  seems  reasonable  to  treat  the  word 
"lawful"  in  this  section  as  having  a  wider  meaning  and  as  indicating  the  law, 
whether  statutory  or  customary  governing  the  marriage  relations  of  Parsis. 
The  statutory  law  must  doubtless  be  pointed  out  by  the  Court,  but  the  customary 
law  is  a  matter,  like  other  matters  of  fact,  within  the  cognizance  of  the  delegates. 
That  the  customs  binding  on  the  conscience  of  Parsis,  and  as  such  forming  the  law 
subject  to  which  the  status  of  marriage  is  entered  into  is  to  be  ascertained  as  a 
question  of  fact,  like  any  other  customary  law  peculiar  to  a  particular  community, 
needs  little  support  from  authority  as  it  is  a  principle  which  is  universally 
recognized  by  the  Courts.  But  if  authority  is  desired,  reference  may  be  made 
to  Bai  S'uinbai  v.  Klmrskcdji,  22  Bom.  430,  in  which  this  Court  treated  as  a 
question  of  f^ct,  not  open  to  second  appeal,  the  finding  as  to  the  existence  of  a 
custom  binding  amongst  Parsis  sanctioning  infant  marriages.  The  fact  that  in 
regard  to  Mahomedans  and  Hindus  governed  by  Mahomedan  and  Hindu  laws  the 
Courts  have  determined  as  questions  of  law  the  grounds  on  which  they  refuse  to  direct 
wives  to  return  to  their  husbands,  affords  no  argument  for  taking  out  of  the  cogni- 
zance of  the  delegates  the  determination  of  the  question  what  constitutes  a  lawful 
ground  amongst  a  special  community  such  as  the  Parsis  for  the  refusal  of  a  husband 
to  live  with   his  wife.    (lUd.  at  pp.  847,  848.) 

To  justify  a  refusal  for  the  restitution  of  conjugal  rights,  the  causes 
must  be  grave  and  weighty  and  such  as  to  show  a  moral  impossibility 
that  the  duties  of  married  life  can  be  discharged.     (  Ibid.  845.  ) 

Discretion  wlien  applied  to  a  Court  of  Justice  means  sound  discretion 
guided  by  law.  It  must  be  governed  by  rule,  not  by  humour  ;  it  must 
not  be  arbitrary,  vague,  and  fauoiful,  but  legal  and   regular.     (  Ibid.  ) 

Uuder  this  section  (  section  35)  a  contract  by  which  a  husband  has 
agreed  to  allow  his  wife  to  live  separate  is  a  good  defence  to  a  subsequent 
suit  by  him  for  restitution  of  conjugal  rights.  (  Kawasji  v.  Sirinbaif 
23  Bom.  279.; 

A  decree  for  restitution  of  conjugal  rights  under  this  Act  is  en- 
forceable only  in  the  manner  provided  by  this  section  (^  section  36 )  ; 
such  provision  is  in  substitution  of,  and  not  in  addition  to,  the  ordinary 
rem«dies  provided  by  section  200  of  the  Civil  Procedure  Code,  and  the 
penalty  therein  provided  operates  not  only  as  a  purging  of  the  contempt 
in  not  obeying  the  decree,  but  in  full  satisfaction  of  the  decree. 
(Ardeseer  v.  Avabai,  9  B.  H.   C.   290.  ; 

Having  regard  to  section  23  of  the  Indian  Limitation  Act,  1677  and 
article  35  in  the  second  schedule  to  that  Act,  a  suit  under  the  Parsi  Marriage 
and  Divorce  Act  by  a  wife  for  restitution  of  her  conjugal  rights  is  barred 
by  lapse  of  time  when  restitution  has  been  demanded  by  her  and  refused 
by  the  husband  being  of  full  mind,  more  than  two  years  prior  to  the 
commencement  of  the  suit. 

Fer  Je7ikinB,  C.  J. — The  words  of  article  35,  Sell.  II,  Limit.  Act  read 
by  themselves  do  impose  on  the  special  remedy  of  restitution  of  conjugal 
rights  a  time  bar  when  there  has  been  a  demand  and  refusal  though 
that  may  not  be  a  necessary  part  of  the  cause  of  action.  (  Dhunjibhai 
v.Hirabai,  3   Bom.   L.  R.  371.; 
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37.     Notwithstanding   anything   herein    before     contained, 

Fo  suit  to  enforce     no  suit  shall  be   brought  in   any  Court   to 

marriage  or  contract     enforce   any   marriage   between    Parsis,   or 

arising  out  of  marri-  contract  Connected  with   or   arising   out 

age    when     husband  J  .  t      ^  .-i       j    .  r    i.'u 

under    16,    or   wife     oi  any  such  marriage,  it,  at  the  date   oi    tne 
under  14  years.  institution  of  the  suit,  the  husband  shall  not 

have  completed  the  age  of  sixteen  years,  or  the  wife   shall   not 
have  completed  the  age  of  fourteen  years. 

This  is  the  only  sectiou  id  which  reference  to  infant  marriages  is 
made.  The  section  says  that  no  suit  can  be  brought  to  enforce  a  marriage 
if  at  the  date  of  the  suit,  the  husband  is  not  over  sixteen,  or  the  wife  is 
not  over  fourteen. 

Although  the  practice  of  infant  marriages  is  one  which  finds  no 
warrant  in  their  own  religious  system,  the  Parsis  in  Western  India  have 
in  the  course  of  centuries  so  generally  adopted  them  from  their  Hindn 
neighbours  as  to  give  such  marriages  amongst  themselves  all  the  validity 
they  possess  amongst  Hindus,  making  them  independent  of  any  question 
of  subsequent  consent  or  non-consent  by  the  parties  thereto.  (Peshotam 
V.  Meherbai,  13  Bom.  303.  ) 

When  the  Parsis  settled  in  Western  India  in  717  A.  D.  they  probably  brought 
with  thorn  a  system,  both  of  law  and  customj  from  Persia,  But  it  was  all  unwritten, 
and  fell  into  disuetude,  and  this  mere  handful  of  Persian  strangers  gradually  and 
naturally  adopted  much  of  the  law  and  usage  that  obtained  in  the  Hindu  com- 
munity in  whose  midst  they  were  forced  to  dwell.  There Js  no  doubt  they  adopted, 
amongst  other  things,  the  injurious  practice  of  infant  marriage.  From  the  high  level 
of  education  and  civilization  which  the  Parsi  community  of  the  present  day  has 
reached,  these  marriages  are  now  discountenanced,  but  such  marriages  still  are 
practised  and  recognized.  The  Parsi  Law  Association  in  1862  sent  to  the  Parsi  Law 
Commission,  which  produced  the  Parsi  Marriage  Act,  eighty -five  delegates,  all 
of  them  leading  Parsis,  to  ask  that  the  Panchayei  should  have  power  to  dissolve 
marriages  contracted  before  puberty  '•  in  consequence  of  the  custom  of  marriages 
taking  place  during  infancy  amongst  the  Parsi  community."  This  was  refused  ; 
the  Commission  declined  to  insert  either  this  provision  or  any  explicit  legislative 
sanction  or  prohibition  of  infant  marriages  being  a  matter  of  custom  which  though 
it  appeared  to  be  injurious,  was  yet  admitted  by  the  Parsi  community.  It  is 
difficult  to  conceive  a  stronger  proof  of  the  prevalence  of  the  usage  than  this 
petition  which  emanated  from  the  great  majority  of  the  Parsi  community 
{Ibid,  at  pp.  311,  312.) 

There  is  no  doubt  but  that  the  Parsis  in  India  are,  as  a  general  rule, 
subject  to  English  law.  They  brought  no  written  code  of  laws  from 
Persia,  and  all  ordinary  disputes  between  Parsis  are  now  regulated  in 
conformity  with  the  laws  of  England.  But  in  Parsi  Matrimonial  matters 
a  special  Court  has  been  created.  The  special  Court  has  only  power  to 
grant  a  decree  of  nullity  of  marriage  ;  it  has  no  power  to  deal  yjiih.  a 
case  where  there  never  was  a  marriage  at  all.  In  Ardeseer  Cursetji  v. 
Pirozhai,  6  M.  I.  A,  348,  it  was  held  by  the  Privy  Council  that  the 
Piirsis  were  not  subject  to  the  ecclesiastical  jurisdiction  of  the  Court  on 
disputes  arising  out  of  the  marriage  contract  but  that  the  ecclesiastical 
jurisdiction  extended  only  to  Christians  in  questions  of  the  restitution 
of  conjugal  rights.  It  was,  however,  at  the  same  time  intimated  by 
their  Lordships  that  the  Supreme  Court  on  Its  civil  side  might  possibly 
administer  some  kind  of  remedy  for  the  violation  of  the  duties  and 
obligations  arising  out  of  the  matrimonial  union  between  Parsis.  The 
High  Court  inherited  all  the  powers  of  the  Supreme  Court,  and  wag  also 
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specially  empowered  in  the  exercise  of  its  ordinary  original  civil  jurisdiction 
to  '*try  suite  of  every  description."  This  wide  jurisdiction  would  cover  such 
cases  as  are  not  within  the  jurisdiction  of  the  special  Parsi  Court.  The 
object  of  the  charter  which  granted  the  Letters  Patent  was  to  invest  the 
Hierh  Court  with  power  to  determine  cases  of  every  description  and  to 
apply  a  remedy  to  every  wrong.  Therefore  the  words  *'  to  try  suits  of 
every  description  "  comprise  matrimonial  suits,  subject  of  course  to  the 
provisions  of  Parsi  Marriage  Act,  which  assigns  to  a  special  tribunal 
most  of  the  questions  incidental  to  the  matrimonial  contract.  (Ibid. 
at  pp.  309,  310J 

38.  In  every  suit  prefered  under  this  Act,  the  case  shall  be 
Suits  with  closed     tried  with  closed  doors  should  such  be  the 

^^^^^-  wish  of  either  of  the  parties. 

39.  [  Repealed  hy  Court  Fees  Act  VII  of  1870.] 

40.  The  provisions  of  the   Code   of  Civil  Procedure  shall, 
Civil      Procedure     SO  far  as  the  same  may  be  applicable,   apply 

Code  applied.  to  suits  instituted  under  this  Act. 

yide^  case  of  Ardeseer  v.  Avahai^  9.  B.  H.  C.  290  given  under  notes 
to  seotion  36  ante. 

41.  In   suits     under  this  Act,  all  questions   of  law  and 
Determination     of     Procedure  ^  shall     be     determined     by  the 

questions  of  law,  and  presiding  J udge  ;  but  the  decision  on  the 
procedure,  and  fact.  facts  shall  be  the  decision  of  the  majority 
of  the  delegates  before  whom  the  case  is  tried. 

The  decision  of  the  majority  of  the  delegates  is  conclusive  under  this 
section.  In  this  case  six  of  the  delegates  found  that  since  the  celebratioa 
of  the  marriage,  the  defendant  was  guilty  of  the  alleged  adultery. 
(  Dorabji  v.  Jerbai,  16  Bom.  at  p.  138.) 

42.  An  appeal  shall  lie  to  the  High  Court  from  the  decision 
Appeal   to     High     of  any  Court  established  under  this  Act, 

^°^^^-  whether  a   Chief  Matrimonial     Court    or 

District  Matrimonial  Court,  on  the  ground  of  the  decision 
being  contrary  to  some  law,  or  usage  having  the  force  of  law, 
or  of  a  substantial  error  or  defect  in  the  procedure  or  in- 
vestigation of  the  case  which  may  have  produced  error  or 
defect  in  the  decision  of  the  case  upon  the  merits  and  on  no 
other  ground  : 

Provided  that  such  appeal  be  instituted  within  three 
calendar  months  after  the  decision  appealed  from  shall  have 
been  pronounced. 

43.  When  the  time  hereby   limited  for  appealing  against 
Liberty  to  parties     any  decree  dissolving  a  marriage  shall   have 

to  marry  again.  expired  and   no  appeal  shall  have     been 

presented  against  such  decree,  or 
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when  any  such  appeal  shall  have  been  dismisged,  or 
when  in  the  result  of  any  appeal  any  marriage   shall  be 

declared  to  be  dissolved,  but  not  sooner, 

it  shall  be  lawful  for  the   respective   parties  thereto  to 

marry  again,   as  if  the   prior  marriage   had   been   dissolved 

by  death. 

v.—  Of  the  Children  of  the  Parties. 

44.  In  any  suit  under   this   Act  for  obtaining  a    judicial 
Custody  of  children     Separation  or  decree  cf  nullity  of  marriage, 

pendente  lite.  or  for  dissolving  a  marriage,  the  Court  may 

from  time  to  time  pass  such  interim  orders  and  make  such 
provision  in  the  final  decree  as  it  may  deem  just  and  proper, 
with  respect  to  the  custody,  maintenance  and  education  of  the 
children  under  the  age  of  sixteen  years,  the  marriage  of  whose 
parents  is  the  subject  of  such  suit, 

and   may,  after  the  final   decree,   upon  application  by 
,,  ,        ,        ,  ,      petition   for  the  purpose,   make  from  time 

Orders  as  to  custody      f     ,,  ,,         ,          i      ^        i  .  •  •.-. 

of  children  after  final  to  time  all  sucu  orders  and  provisions  witn 
<iecree.  respect  to  the   custody,   maintenance,  and 

education  of  such  children  as  might  have  been  made  by  such 
final  decree,  or  by  interim  orders  in  case  the  suit  for  obtaining 
such  decree  were  still  pending. 

45.  In  any  case  in  which   the   Court   shall    pronounce  a 
Settlement  of  wife's    decree   of  divorce  or    judicial    separation 

{property  for  benefit  lor  adultery  01  the  Wife,  ir  it  shall  be  made 
of  children.  to  appear  to   the  Court  that    the  wife  is 

entitled  to  any  property  either  in  possession  or  reversion,  the 
Court  may  order  such  settlement  as  it  shall  think  reasonable 
to  be  made  of  such  property  or  any  part  thereof,  for  the  benefit 
of  the  children  of  the  marriage  or  any  of  them. 

VI. — Of  the  Mode  of  enforcing  Penalties  under  this  Act* 

46.  All  offences  under  this  Act  may  be  tried  by  any   officer 
Cognizance         of    exercising  the    powers    of    a     Magistrate, 

offences  under  Act.  unless  the  period  of  imprisonment  to 
which  the  offender  is  liable  shall  exceed  that  which  such 
officer  is  competent  to  award  under  the  law  for  the  time  being 
in  force  in  the  place  in  which  he  is  employed. 

When  the  period  of  imprisonment  provided  by  this  Act 
exceeds  the  period  that  may  be  awarded  by  such  officer, 
the  offender  shall  be  committed  for  trial  before  the  Court 
of  Session. 
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47.  If  any  oflfence  which  by   this   Act  is  declared   to  be 
Punishment   of  of-     Punishable   with   fine,   or  with  fine  and  im- 

fonces  under  Act  com-  prisonmeiit  not  exceeding  SIX  months,  shall 
u!^l^^  (  p-^i"  n  °'i^     be  committed  by  any  person  within  the  local 

limits  of  High  Court.      ,.     ..        ,.  , ,  •^.       •'  ^ .  .    .      ,     ....      .    ,. 

limits  or  the  ordinary  original  civil  jurisdic- 
tion of  the  High  Court,  such  offence  shall  be  punishable  upon 
summary  conviction  by  any  Presidency  Magistrate  of  the  place 
at  which  such  Court  is  held. 

48.  All  fines  imposed  under  the  authority  of  this  Act  may, 
Levy  of    fines  by     in  case  of  non-payment  thereof,  be  levied  by 

•distress.  distress  and  sale  of  the   offender's   movable 

property  by  warrant  under  the  hand  of  the  officer  imposing 
the  fine. 

49.  In  case  any  such  fine  shall  not  be  forthwith  paid,   such 

Procedure  until  re-  ^^^^^  "^^7  ^^^®^  ^^^  off'ender  to  be  arrested 
turn  made  to  distress-  and  kept  in  safe  custody  until  the  return 
warrant.  ^an  be  Conveniently  made   to   such  warrant 

of  distress,  unless  the  offender  shall  give  security  to  the  satis- 
faction of  such  officer  for  his  appearance  at  such  place  and  time 
as  shall  be   appointed   for  the  return  of  the  warrant  of  distress. 

50.  If  upon  the  return  of  the  warrant  it   shall   appear   that 
Imprisonment  if  no     ^0  sufficient  distress   Can   be   had   whereon 

sufficient  distress.  to  levy  such  fine,  and  the  same  shall  not    be 

forthwith  paid,  or 

in  case  it  shall  appear  to  the  satisfaction  of  such  officer, 
by  the  confession  of  the  offender  or  otherwise,  that  he  has  not 
sufficient  movable  property  whereupon  such  hue  could  be  levied 
if  a  warrant  of  distress  were  issued, 

any  such  officer  may,  by  warrant  under  his  hand,  commit 
the  offender  to  prison  for  any  term  not  exceeding  two  calendar 
months  when  the  amount  of  fine  shall  not  exceed  fifty  rupees, 
and  for  any  term  not  exceeding  four  calendar  months  when 
the  amount  shall  not  exceed  one  hundred  rupees,  and  for  any 
term  not  exceeding  six  calender  months  in  any  other  case, 
the  commitment  to  be  determinable  in  each  of  the  cases 
aforesaid  on  payment  of  the  amount  of  fine. 

VII. — Miscellaneous. 

51.  Subject  to  the  provisions   contained   or  referred   to   in 
^  ,      „  T         this  Act,  the  High    Court  shall   make   such 

Rules  of  procedure  ,  '    i  °  i   ^  •  •  .i 

of  Parsi  Matrimonial     rules     and     regulations      concerning      the 

Courts  to  be  made  by     practice  and   procedure   of  the   Parsi  Chief 

*^     ^^^ '  »    and  District    Matrimonial    Courts  in   the 
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Presidency  or  Government  in  which  such  High  Court  shall  be 
established,  as  it  may  from  time  to  time  consider  expedient, 
and  shall  have  full  power  from  time  to  time  to  revoke  or  alter 
the  same. 

All  such  rules,  revocations  and  alterations  shall  be  publish- 
ed in  the  official  Gazette. 
(vide  Appendix  C.) 

52.  The  Governor-General  of  India  in  Council   may   invest 

-.  ^       .       ^     the  chief   executive    officer    of   anv  part    of 

Power     to      invest      t>   ...   ,    t     t  i        ^i.      •  v    i  "     j      •    • 

chief  executive  officer     British  India  Under  the  immediate   adminis- 

with  powers  of  Local     tration     of      the      Government     of     India 

overnmen  .  ^^.^^^    ^^^   powers    Vested   by   this  Act  in  a 

Local    Government, 

53.  [Repealed  hy  the  Repealing  Act  XII  of  1876.] 

SCHlilDULE. 
( See  section  6.) 
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KULES  AND,  ORDERS  UNDER   PARSI   MARRIAGE    AND 
DIVORCE  ACT,    XV  OF  1865. 

(From  Lociil  Rules  and   Orders   made  l^nde^  Enactments  applying  to 
Bombay.     Volume  I,  edition  of  1896,  pages  27  and  28.) 

Order  constituting  Par  si  Chief  Matrimonial 
Court  in  Bombay  and  District  Courts  in  Surat  and 
Poona  and  their  limits. 

"  The  Honourable  the  Governor  in  Council  of  Bombay 
is  pleased  to  notify  under  the  provisions  of  ylci  XV  of  1865y 
sections  15  and  18,  thixt  the  Parsi  Chief  Matrimonial  Court 
of  Bombay  has  been  constitnted  in  the  Presidency  Town  of 
Bombay  and  that  Parsi  District  Matrimonial  Courts  have  been 
constituted  in  the  towns  of  Surat  and  Poona  respectively.  " 

"  The  local  limits  of  the  jurisdisction  of  the  Parsi  District 
Matrimonial  Court  of  Surat  include  the  District  of  Surat  and 
Ahmedabad." 

"The  local  limits  of  the  jurisdiction  of  the  Parsi  District 
Matrimonial  Court  of  Poona  include  the  Districts  of  Poona, 
Ahmednagar,  Satara,  and  Kaladgl  (now  Sholapur-Bijapur  )." 

"  The  District  Registrars  at  Surat  and  Poona,  appointed 
under  Act  XVI  of  1864  (now  Act  III  of  1877),  have  been 
appointed  also  Registrars  for  the  purposes  of  Act  XV  of  1865 
under  provisions  of  section  7." 

{Notification  dated  30th  August  1865 ^  B.  G.  G.y  1865y 
Vol  II  p.  486.) 

Order  constituting  Parsi   District   Matrimonial 
Court  for  Sind. 

"  Under  the  provisions  of  s^c^ion  17  of  Act  XV  of  1865 y 
the  Honourable  the  Governor  in  Council  is  pleased  to  con- 
stitute the  District  Court  of  Karachi  as  the  Parsi  District 
Matrimonial  Court  for  the  Province  of  Sind,  and  to  notify 
that  the  local  limits  of  the  jurisdiction  of  that  Court  will  be 
conterminous  with  those  of  the  Province  of  Sind." 

"  The  Deputy  Registrar  appointed  under  Act  XVI  of  1864 
(now  Act  III  of  1877J,  is  appointed  Registrar  of  Parsi  Marriages 
in  Sind,  under  section  7  of  the  Parsi  Marriage  and  Divorce 
Act,  1865:' 

{Notification  dated  I9th  July  1865,  B,  G.  G.,  1865, 
Vol  IL  p.  151.) 
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Settlement  of  Aden  and  its  dependencies   to 

he  included  icithin  the  jurisdiction   of  the  Par  si    Chief 
Matrimonial  Court  of  Bombay. 

"  The  Governor  in  Council  is  pleased  to  direct  under 
section  19  of  Act  XV  of  1865  {^n  Act  to  define  and  amend 
the  law  relating  to  Marriage  and  Divorce  among  the'Parsis), 
that  the  Settlement  of  Aden  and  its  dependencies  shall  be 
included  within  the  jurisdiction  of  the  Parsi  Chief  Matrimonial 
Court  of  Bombay." 

{Notification  No.  2046 A  ^  dated  11th  April  1891  as 
amended  by  Notification  No,  3378  dated  24th  June  1891. 
B,  G.  G.,1891,  Part  Lp.337.) 
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LAW  AS  TO  BRIDAL  PRESENTS  AMONGST  PARSIS. 

Custom  prevailing  amongst  Par  sis  as  to  ownership 
in  presents  made  to  bride  at  and  after  betrothal,  and  at 
and  after  marriage. 

In  the  case  of  Burjorji  v.  Festonjiy  decided  on  the  20th 
September  1877,  Bayley^  J.,  held  that  a  custom  was  proved 
that  "  ornaments,  moneys,  &c.,  given  on  marriage  by  a 
husband,  or  his  parents  and  relations,  to  his  wife,  are  subject  to 
the  joint  control  of  husband  and  wife  during  marriage,  and  on 
the  death  of  either  belong  to  the  survivor." 

In  the  case  of  Merwanji  v,  Rustomjiy  decided  on  the  4th 
September  1884,  Birdwood^  J*  referred  to  the  above  case  of 
Burjorji  v.  Pestonji  and  held,  "  that  the  above  custom 
embraced  gifts  from  the  bride's  side  as  well  as  from  the  hus- 
band's and  was  unatfected  by  the  birth  of  children." 

In  Byramji  v.  Jainsetji,  16  Bom.  630,  Parsons,  J.,  finding 
the  above  two  cases  decided  by  the  Bombay  High  Court  upon 
the  customs,  as  to  ownership  of  presents  made  to  a  bride,  held 
that  by  the  custom  prevailing  amongst  Parsis  presents  of 
money  and  ornaments  made  to  a  bride  at  betrothal  and  betw^een 
betrothal  and  marriage,  and  at  marriage,  and  the  increment 
thereof,  belong  to  the  husband  and  wife  jointly  during  their 
lives,  and  on  the  death  of  either  pass  absolutely  to  the  survivor. 
Further  that  with  regard  to  special  and  costly  clothes  (i.e., 
those  intended  to  be  worn  only  on  special  occasions  and 
ceremonies )  presented  during  the  same  period,  the  same 
custom  prevails. 

In  Muncherji  v.  Nusserwanji,  20  Bom.  11.  Farran^  C.  J., 
said  :  ''  It  is  customary  amongst  Parsis  for  the  father  of  the 
bridegroom,  on  the  occasion  of  the  marriage  of  his  sons,  to  give 
ornaments  or  money  for  the  purchase  of  ornaments,  to  the 
bride.  Such  ornaments  are  considered  to  be  the  joint  property 
of  the  husband  and  wife." 


APPENDIX  A. 

THE  PARSI  CHATTELS  REAL  ACT- 


ACT  No.  IX.  OF  1837. 

I.  It  is  hereby  enacted,  that  from  the  1st  day  of  June  1837, 
all  immovable  property,  situate  within  the  Jurisdiction  of  any 
of  the  Courts  established  by  His  Majesty's  Charter  shall,  as  far 
as  regards  the  transmission,  of  such  property  on  the  death  and 
intestacy  of  any  Parsi  having  a  beneficial  interest  in  the  same» 
or  by  the  last  will  of  any  such  Parsi,  be  taken  to  be  and  to 
have  been  of  the  nature  of  chattels  reals  and  not  of  freehold. 

II.  Provided  always,  that  in  any  suit  at  Law  or  in  Equity 
which  shall  be  brought  for  the  recovery  of  such  immovable 
property  as  is  aforesaid,  no  advantage  shall  be  taken  of  any 
defect  of  title  arising  out  of  the  transmission  of  such  property 
upon  the  death  and  intestacy  of  any  Parsi  having  a  beneficial 
interest  in  the  same  or  by  the  last  last  will  of  any  such  Parsi 
if  such  transmission  took  place  before  the  said  1st  day  of  June 
1837,  and  if  such  transmission  were  either  according  to  the 
Rules  which  regulate  the  transmission  of  freehold  property,  or 
else  took  place  with  the  acquiescence  of  all  persons  to  whom 
any  interest  in  that  property,  would  according  to  the  Rules 
which  regulate  the  transmission  of  chattels  real,  have  accrued 
upon  the  death  of  such  Parsi. 


APPENDIX  B. 

THE  INDIAN  SUCCESSION  ACT, 

ACT  X.  OF  1865. 

Received  the  G.-G.'s  assent  on  the  16th  March  1865. 

An  Act  to  amend  and  define  the  Law  of  Intestate  and 
Testamentary  Succession  in  British  India. 

Whereas  it  is  expedient  to  amend  and  define  the  rales   of 
law  applicable  to  Intestate  and  Testamentary 
Fream   e.  Succession  in  British  India  ;     It  is  enacted 

as  follows  :— 

PART  I. 

Preliminary. 

1.  This  Act  may  be'cited  as  ''  The  Indian 
Short  title.           Succession  Act,  1865." 

2,  Except  as  provided  by  this  Act,  or  by 
law  of  Bri&h  Int  ^ny  other  law  for  the  time  being  in  force, 
in  cases  of  intestate  the  rules  herem  contained  snail  constitute 
or  testamentary  sue-  the  law  of  British  India  applicable  to  all 
cession.                       cases  of  intestate  or  testamentary  succession. 

Interpretation-.  3.     In  this  Act,  unless  there  be  something 

clause.  repugnant  in  the  subject  or  context, — 

Words  importing  the  singular  number  include  the  plural ; 

Number.  words  importing  the  plural  number  include 

Gender.  the  singular ;    and  words  importing  the  male 

sex  include  females : 

*'  Person "    includes    any    company     or    association,    or 
body  of  persons,  whether   incorporated   or 
"Po™"""  not: 

"Year"   and    "month"   respectively    mean    a  year  and 
"Year."  month   reckoned   according   to  the   British 

"  Month."  calendar  : 

"Immovable  property"    includes  land,   incorporeal  tene- 
Immovable    pro-     ments,  and  things  attached  to  the  earth,  or 
pcrty."  permanently  fastened  to  anything  which  is 

attached  to  the  earth  : 

"Movable    property"    means  property 
"  Movable     pro-    q£  ^very  description  except  immovable  pro^ 
P'^^y-  perty : 


m 

,,  p     .      „  "  Province"  includes  any  division  of  Bri- 

tish India  having  a  Court  of  the  last  resort : 

"  British  India  "  means  the  territories  which  are  or  may 

«"R  •+•  h  T  fi'  "      become  vested  in  Her  Majesty  or  Her  Suc- 

•       cessors  by  the  Statute  21  &  22  Vic,  cap.  106 

(An  Act  for  the  better  government  of  India.) 

<'D"t'  +  T(i     "         "District  Judge"  means  the  Judge   of  a 

ge       principal  Civil  Court  of  original  jurisdiction: 

"  Minor "    means  any  person  who  shall  not  have  com- 

"  Minor."  pleted  the  age  of  eighteen  years,  and  "  mino- 

"  Minority."  rity  "  means  the  status  of  such  person  : 

"  Will "  means  the  legal  declaration  of  the  intentions  of  the 

^^  ^.,,  „  testator  with  respect  to  his  property,  which  he 

desires  to  be  carried  into  effect  after  his  death. 

*•  Codicil"  means  an  instrument  made  in  relation  to  a  will 

^       ..  ..  „  and  explaining,  altering,   or   adding  to  its 

^  ^^  '  dispositions.     It  is  considered  as  forming  an 

additional  part  of  the  will : 

"  Probate  "  means  the  copy  of  a   will  certified  under  the 

,jp    1  X  »  seal  of  a  Court  of  competent  jurisdiction, 

with  a  grant  of  administration  to  the  estate 

of  the  testator  : 

"  Executor "  means  a  person  to  whom  the  execution  of 

,,  „       ^    „  the  last  will  of  a  deceased  person  is,  by  the 

"Executor."  x     l  i.     »  •    i         t.  zjj   j 

testator  s  appointment,  coniiclea  : 

"  Administrator"  means  a  person  appointed  by  competent 

,,.,..  ^    ^    „     authority    to    administer   the    estate    of  a 
"Administrator.        ,  x  i        ii  •  j. 

deceased  person  when  there  is  no  executor  : 

And  in  every  part  of  British  India  to  which  this  Act  shall 
"  Local  Govern-  extend,  "  Local  Government"  shall  mean  the 
ment."  person    authorized    by    law    to   administer 

executive   goverment  in  such  part ;  and 

"  High  Court "  shall  mean  the  highest  Civil  Court  of  Ap- 

uTX'  \  n     f "         V^^^  therein,  and  for  the  purposes  of  section 
Migti  Lourt.  ^^^^  ^^^^^  ^^^^^  ^^^  ^^^^^  ^^^^^  include 

the  Court  of  the  Recorder  of  Rangoon. 

4.     No  person  shall,  by  marriage,  acquire  any  interest  in  the 

Interests  and  pow-     property  of  the  person  whom  he  or  she  mar- 

ers  not  acquired  nor     ries,  nor  become  incapable  of  doing  auy  act 

lost  by  marriage.        -^  regpgct  of  his  or  her  owii  property  which 

he  or  she  could  have  done  if  unmarried. 


IV 

PART  II. 

Of  Domicile. 

6.  Succession  to  the  immovable   property  in  British  India 
Law  reguuting  succes-     of  a  person  deceased  is  regulated  by  the  law  , 

fim^vabTeTndrvXe     of  British  India,  whcrcver  he  may   have  had 
property  respectively.       his  domicile  at  the  time  of  his  death. 

Succession  to  the  moveable  property  of  a  person  deceased 
is  regulated  by  the  law  of  the  country  in  which  he  had  his 
domicile  at  the  time  of  his  death. 

Illustrations. 

(a.)  A,  having  his  domicile  in  British  India,  dies  in  France,  leaving 
movable  property  in  France,  movable  property  in  England,  and  property, 
both  movable  and  immovable,  in  British  India.  The  succession  to  the 
whole  is  regulated  by  the  law  of  British  India. 

(6)  A,  an  Englishman,  having  his  domicile  in  France,  dies  in  British 
India,  and  leaves  property,  both  movable  and  immovable,  in  British  India. 
The  succession  to  the  movable  property  is  regulated  by  the  rules  which 
govern,  in  Frnnce,  the  succession  to  the  movable  property  of  an  Englishman 
d>'ing  domiciled  in  France,  and  the  succession  to  the  immovable  property 
is  regulated  by  the  law  of  British  India. 

One  domicile  only  ^-  ^  person  can  only  have  one  domicile 
afEects  succession  to  for  the  purpose  of  succession  to  his  movable 
Movables.  ^  ^  property. 

7.  The  domicile  of  origin   of  every   person   of  legitimate 
Domicile  of  origin     birth  is  in   the    country   in   which,  at    the 

of  person  of  legiti-     time  of  his  birth,  his   father  was  domiciled  : 

mate  birth.  qj.^  jf  j^q  jg  ^  posthumous  child,  in  the  country 

in  which  his  father  was  domiciled  at  the  time  of  the  father's 

death. 

-  Illustration. 

At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England. 
A's  domicile  of  origin  is  in  England,  whatever  may  be  the  country  in  which 
he  was  born. 

Domicile  of  origin  8.  The  domicile  of  origin  of  an  illegiti- 
bf  illegitimate  child,  mate  child  is  in  the  country  in  which,  at  the 
time  of  his  birth,  his  mother  was  domiciled. 

Continuance      of  9.     The  domicile   of  origin  prevails  until 

domicile  of  origin.       a  new  domicile  has  been  acquired. 

Acquisition  o  f  10.  A  man  acquires  a  new  domicile  by 
new  domicile.  taking  up  his  fixed  habitation  in  a  country 

which  is  not  that  of  his  domicile  of  origin. 

Explanation, — A  man  is  not  to  be  considered  as  having  taken 
up  his  fixed  habitation  in  British  India  merely  by  reason  of  his 
residing  there  in  Her  Majesty's  civil  or  military  service,  or  in 
the  exercise  of  any  profession  or  calling. 


,  IlhcttratioTU.  ,• 

(a)  A,  whose  domicile  of  origin  is  in  England,  proceeds  to  British  India, 
where  he  settles  as  a  barrister  or  a  merchant,  intending  to  reside  there  during 
the  remainder  of  his  life.     His  domicile  is  now  in  British  India. 

(6)  A,  whose  domicile  is  in  England,  goes  to  Austria,  and  enters  the 
Austrian  service,  intending  to  remain  in  that  service.  A  has  acquired  a 
domicile  in  Austria. 

(c)  A,  whose  domicile  of  origin  is  in  France,  comes  to  reside  in  British 
India  under  an  engagement  with  the  British  Indian  Government  for  a  certain 
number  of  years.  It  is  his  intention  to  return  to  France  at  the  end  of  that 
period.     He  does  not  acquire  a  domicile  in  British  India. 

(d)  A,  whose  domicile  is  in  England,  goes  to  reside  in  British  India  for 
the  purpose  of  winding  up  the  affairs  of  a  partnership  which  has  been 
dissolved,  and  with  the  intention  of  returning  to  England  as  soon  as  that 
purpose  is  accomplished.  He  does  not  by  such  residence  acquire  a  domicile 
in  British  India,  however  long  the  residence  may  last. 

(e)  A,  having  gone  to  reside  in  British  India  under  the  circumstances 
mentioned  in  the  last  preceding  illustration,  afterwards  alters  his  intention 
and  takes  up  his  fixed  habitation  in  British  India.  A  has  acquired  a 
domicile  in  British  India. 

(/)  A,  whose  domicile  is  in  the  French  Settlement  of  Chandernagore,  is 
compelled  by  political  events  to  take  refuge  in  Calcutta,  and  resides  in 
Calcutta  for  many  yfears  in  the  hope  of  such  political  changes  as  may  enable 
him  to  return  with  safety  to  Chandernagore.  He  does  not,  by  such 
residence,  acquire  a  domicile  in  British  India. 

(g)  A,  having  come  to  Calcutta  under  the  circumstances  stated  in  the 
last  preceding  illustration,  continues  to  reside  there  after  such  political 
changes  have  occurred  as  would  enable  him  to  return  with  safety  to 
Chandernagore,  and  he  intends  that  his  residence  in  Calcutta  shall  be 
permanent.     A  has  acquired  a  domicile  in  British  India. 

11.  Any  person  may  acquire  a  domicile  in  British  India  by 

making   and   depositing   in    some     office    in 
Special  mode  of     ^^^^j^j^    j^^^j^    (^^  ^^    g^^^     ^      ^^le     Local 
acqmrmg    domicile      ^  i\       j     i       i-        •  -i-  i 

in  British  India.  (jovernment)  a  declaration  m   writing    under 

his  hand  of  his  desire  to  acquire  such  domi- 
cile, provided  that  he  shall  have  been  resident  in  British  India 
for  one  year  immediately  preceding  the  time  of  his  making  such 
declaration. 

12.  A  person  who  is  appointed    by  the  Government  of  one 

T^     .  M        .  country  to  be  its  ambassador,  consul.  Or  other 

Domicile  not  ac-  ^    ,-       ■              .^                   .          i 

quired  by  residence  representative  in    another   country,  does  not 

as  representative  of  acquire  a  domicile  in   the   latter   country  by 

foreign   Govern-  reason  only  of  residing  therein  pursuance  of 

,  ment,  or  as  part  of._  jr^jg  appointment;  nor  does  any  other  person 

amiy.  acquire  such  domicile  by  reason   only  of  re- 
siding with  him  as  part  of  his  family  or  as  a  servant. 


13.  A   new   domicile  continues  until  the  former  domicile 
Continuance    o  f     has  been  resumed,  or  another  has  been  ac- 
ne w  domicile.  quired. 

14.  The  domicile  of  a  minor   follows   the   domicile  of  the 
Minor's  domicile.      Pfenfc  from  whom  he  derived  his  domicile 

01  ongm. 
Exception, — The  domicile  of  a  minor  does  not  change  with 
that  of  his  parent  if  the  minor  is  married,  or  holds  any  office  or 
employment  in  the  service  of  Her  Majesty,  or  has  set  up,  with 
the  consent  of  the  parent,  in  any  distinct  business. 

Domicile  acquired  l^*  ^7  marriage  a  woman  acquires  the 
by  woman  on  mar-  domicile  of  her  husband,  if  she  had  not  the 
"^g®-  same  domicile  before. 

Wife's     domicile         16.     The  wife's  domicile  during  the  mar- 
during  marriage.  riage  follows  the  domicile  of  her  husband. 

Exception. — The  wife's  domicile  no  longer  follows  that  of 
her  husband  if  they  be  separated  by  the  sentence  of  a  compet- 
ent Court,  or  if  the  husband  is  undergoing  a  sentence  of  trans- 
portation. 

17.  Except  in    the   cases  above   provided   for,    a    person 
Minor's    acquisi-     cannot,   during    minority,    acquire    a    new 

tion  of  new  domicile     domicile. 

18.  An  insane  person  cannot  acquire  a  new  domicile  in  any 
Lunatic's    acquisi-     Other  way  than  by  his  domicile  following  the 

tion  of  new  domicile,      domicile  of  another  person. 

Succession  to  mov-  ^^'  .  ^^  ^   ™^?    ^J^'  \e^.WlXlg  movable  pro- 

able  property  in  Bri-  pcrty  in  British  India,  m  the  absence  oi  proof 
of^'pJoofV^d^omicile  ^^^"^7  domicile  elsewhere,  succession  to  the 
eiiewhere.  property  is  regulated  by  the  law  of  British 

India. 


PART  III. 
This  part  does  not  apply  to  Farsis. 

Op  Consanguinity. 

20.  Kindred  or  consanguinity  is  the  connexion  or  relation  of  persons 
Kindred  of  coniangui-    descended    from  the  same  stock  or  common  an- 

nlty.  cestor. 

21.  Lineal  consanguinity  is  that  which  subsists  between  two  persons, 

.  one  of  whom  is  descended  in  a  direct  line  from  the 

Lmeal  consangmmty.       ^^^^^^  ^^  between  a  man  and  his  father,  grandfather, 

and  great-graud-father,  and  so  upwards  in  the  direct  ascending  line  ;  or 

between  a  man,  his  son,  grandson,  great-grandson,  and  so  downwards  in 

the  direct  descending  line. 
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Every  generation  constitntes  a  degree,  either  ascending  or  descending. 

A  man's  father  is  related  to  him  in  the  first  degree,  and  so  likewise 
is  his  son  ;  his  grandfather  and  grandson  in  the  second  degree;  his  great- 
grandfather and  great-grandson  in  the  third. 

22.  Collateral  consanguinity  is  that  which  subsists  between  two  per- 
Colitterai    consangui-    sons  wlio  are  descended  from  the  same  stock  or  an- 

nity.  cestor,  but  neither  of  whom  is  descended  in  a  direct 

line  from  tlie  otlier. 

For  the  purpose  of  ascertaining  in  what  degree  of  kindred  any  collateral 
relative  stands  to  a  person  deceased,  it  is  proper  to  reckon  upwards  from  the 
person  deceased  to  the  common  stock,  and  then  downwards  to  the  collateral 
relative,  allowing  a  degree  for  each  person,  both  ascending  and  descending. 

23.  For   the  purpose  of  succession,  there  is   no    distinction   between 
Persons  held  for  pur-    those  who  are  related  to  a  person  deceased  through 

Sari  ^""SlTi^  dl    ^^^  father,  and  those  who  are  related  to  him  through 
ceased.  ^  '     his  mother  ; 

nor  between  those  who  are  related  to  him  by  the  full  blood,  and  those 
who  are  related  to  him  by  the  half-blood  ; 

nor  between  those  who  were  actually  born  in  his  life-time,  and  those 
who,  at  the  date  of  his  death,  were  only  conceived  in  the  womb,  but  who 
have  been  subsequently  born  alive. 

Mode  of  computing  24.  In  !the  annexed  table  of  kindred  the  degrees 
degrees  of  kindred.  are  computed  as  far  as  the  sixth,  and  are  marked  by 
numeral  figures. 

The  person  whose  relatives  are  to  be  reckoned,  and  his  cousin-german 
or  first  cousin,  are,  as  shown  in  the  table,  related  in  the  fourth  degree  ;  there 
being  one  degree  of  ascent  to  the  father,  and  another  to  the  common 
ancestor,  the  grandfather  ;  and  from  him  one  of  descent  to  the  uncle,  and 
another  to  the  cousin-german  ;  making  in  all  four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  i.  e.,  a  great-nephew 
and  a  cousin-german,  are  in  equal  degree,  being  each  four  degrees  removed. 
A  grandson  of  a  cousin-german  is  in  the  same  degree  as  the  grandson  of 
a  great  uncle,  for  they  are  both  in  the  sixth  degree  of  kindred. 
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PART  IV. 

With  the  exception  of  section  25  this  part  does  not 
apply  to  Parsis. 

Of  Intestacy. 

25.     A  man  is  considered  to  die  intestate  in  respect  of  all 

.    .     ,  ,  ,       property  of  which  he  has  not  made  a  test- 

As  to  what  property      ^      ^   ,    "^         ■!>  .,.  I.-   -I      •  11         C 

deceased    considered     amentary   disposition    wbich   IS   capable  or 

to  have  died  intestate.      taking  effect. 

Illustrations, 
(a.)    A  has  left  no  will.     He  has  died  intestate  in  respect  of  the 
whole  of  his  property. 

(&.)  A  has  left  a  will,  whereby  he  has  appointed  B  his  executor  ;  but 
the  will  contains  no  other  provisions.  A  has  died  intestate  in  respect  of 
the  distribution  of  his  property. 

(c.)  A  has  bequeathed  his  whole  property  for  an  illesral  purpose.  A 
has  died  intestate  in  respect  of  the  distribution  of  his  property. 

(d.)  A  has  bequeathed  1,000^.  to  B  and  1,000Z.  to  the  eldest  son  of  C, 
and  has  made  no  other  bequest  ;  and  has  died  leaving  the  sum  of  2.G00Z. 
and  no  other  property.  C  died  before  A  without  having  ever  had  a  son. 
A  has  died  intestate  in  respect  of  the  distribution  of  1,OOOZ. 

26.  Such  property  devolves  upon  the  wife  or  husband,  or  upon  those 
Devolution    of    such     who  are  of  the  kindred  of  the  deceased,  in  the  order 

property.  and  according  to  the  rules  herein  prescribed. 

Explanation. — The  widow  is  not  entitled  to  the  provision  hereby 
made  for  her,  if,  by  a  valid  contract  made  before  her  marriage,  she  has 
been  excluded  from  the  distributive  share  of  her  husband's  estate. 

27.  Where  the  intestate  has  left  a  widow,  if  he  has  also  left  any  lineal 
Where   intestate   has    descendants,  one-third  of  his  property  shall  belong 

left  widow  and  lineal  to  his  widow,  and  the  remaining  two-thirds  shall  go 
aS"kind?edoniy,  OT^  to  his  lineal  descendants,  according  to  the  rules 
dowandno  Wndred.  herein  contained. 

If  he  has  left  no  lineal  descendant,  but  has  left  persons  who  are  of 
kindred  to  him,  one-half  of  his  property  shall  belong  to  his  widow,  and 
the  other  half  shall  go  to  those  who  are  of  kindred  to  him,  in  the  order 
and  according  to  the  rules  herein  contained. 

If  he  has  left  none  who  are  of  kindred  to  him,  the  whole  of  his  pro- 
perty shall  belong  to  his  widow. 

28.  Where  the  intestate  has  left  no  widow,  his  property  shall  go  to  his 
Where   intestate   has     hneal  descendants  or  to  those  who  are  of  kindred  to 

left  no  widow,  and  where  him,  uot  being  lineal  descendants,  according  to  tho 
he  has  left  no  kindred.  ^ules  herein  contained  ;  and  if  he  has  left  none  who 
are  of  kindred  to  him,  it  shall  go  to  the  Crown. 


PAKT  V. 
This  part  does  not  apply  to  Farsis. 

Of  the  Distribution  of  ah  Intestate's  Property— 
(a.) —  Where  he  has  left  Lineal  Descendants. 

29.  The  roles  for  the  distribution  of  the  intestate's  property  (after 
,  _,, ,  .^  ,.  deducting  the  widow's  share,  if  he  has  left  a  widow) 

Roles  01  distribution.       amongst  his  lineal  descendants  are  as  follow  ;- 

30.  Where  the  intestate  has  left  surviving  him  a  child  or  children,  but 
Where   intestate   has    ^0  more  remote  lineal  descendant  through  a  deceased 

left  ehild  or  children  child,  the  property  shall  belong  to  his  surviving 
**^y'  child,  if  there  be  only  one,  or  shall  be  equally  divid- 

ed among  all  his  surviving  children. 

31.  Where  the  intestate  has  not  left  surviving  him  any  child,  but  hais 
Where   intestate   has    left  a  grandchild   or  grandchildren,  and   no  more 

left  no  child,  but  j?raiid-  remote  descendant  through  a  deceased  grandchild, 
child  or  grandchildren,  tjjg  property  shall  belongjto  his  surviving  grandchild, 
if  there  be  only  one,  or  shall  be  equally  divided  among  all  his  surviving 
grandchildren. 

lUmtratiojis. 
{a)  A  has  three  children,  and  no  more  :  John,  Mary,  and  Henry. 
They  all  die  before  the  father.  John  leaving  two  children,  Mary  three, 
and  Henry  four.  Afterwards  A  dies  intestate,  leaving  those  nine 
grandchildren  and  no  descendant  of  any  deceased  grandchild.  Each  of  his 
grandchildren  shall  have  one-ninth. 

(b)  But,  if  Henry  has  died  leaving  no  child,  then  the  whole  is  equally 
divided  between  the  intestate's  five  grandchildren,  the  children  of  John 
and  Mary. 

(c)  A  has  two  children,  and  no  more :  John  and  Mary.  John  dies 
before  his  father,  leaving  his  wife  pregnant.  Then  A  dies,  leaving  Mary 
surviving  him,  and  in  due  time  a  child  of  John  is  born.  A's  property  is 
to  be  equally  divided  between  Mary  and  such  posthumous  child. 

intestate  has  ^^'  ^^  ^^^®  manner  the  property  shall  go  to  the 
left  ^only'Veat-grand-  surviving  lineal  descendants  who  are  nearest  in  degree 
children  or  remoter  li-  to  the  intestate,  where  they  are  all  in  the  degree  of 
neai  descendants.  great  grandchildren  to  him,  or  are  all  in  a  more 

remote  degree. 

33.    If  the  intestate  has  left  lineal  descendants  who  do  not  all  stand 

Where  intestate  leaves  '°  ^^^  ^'f^'^  ^^S^^  °,f  ^'°^^'^^  to  him,  and  the 
Uneai  descendants  not  all  persons  through  »vhom  the  more  remote  are  descend - 
in  same  degree  of  kind-  ed  from  him  are  dead,  the  property  shall  be  divided 
toon^h  wtm^the  SS?e  i"to  such  a  number  of  equal  shares  as  may  correspond 
remote  descended  are  with  the  number  of  the  lineal  descendants  of  the 
^«*^»  intestate   who  either  stood  in  the   nearest  degree 

of  kindred  to  him  at  his  decease,  or,  having  been  of  the  like  degree  of 
kindred  to  him,  died  before  him,  leaving  lineal  descendants  who  survived 
him  ;  and 

one  of  such  shares  shall  be  allotted  to  each  of  the  lineal  descendants 
who  stood  in  the  nearest  degree  of  kindred  to  the  intestate  at  his  decease  ; 
and 

one  of  such  shares  shall  be  allotted  in  respect  of  each  of  such  deceased 
lioeal  descendants ;  and 
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The  share  allotted  in  respect  of  each  of  such  deceased  lineal  descend- 
ants shall  belong  to  hia  surviving  child  or  children  or  more  remote 
lineal  descendants,  as  the  case  may  be  ;  such  surviving  child  or  children 
or  more  remote  lineal  descendants  always  taking  the  share  which  his  or 
their  parent  or  parents  would  have  been  entitled  to  respectively,  if  such 
parent  or  parents  had  survived  the  intestate. 

Illustrations. 

{a)  A  had  three  children,  John,  Mary  and  Henry  ;  John  died  leaving 
four  children,  and  Mary  died  leaving  one,  and  Henry  alone  survived  the 
father.  On  the  death  of  A  intestate,  one-third  is  allotted  to  Henry, 
one-third  to  John's  four  children,  and  the  remaining  third  to  Mary's  one 
child. 

{!))  A  left  no  child,  but  left  eight  grandchildren,  and  two  children  of  a 
deceased  grandchild.  The  property  is  divided  into  nine  parts,  one  of 
which  is  allotted  to  each  grandchild  ;  and  the  remaining  one- ninth  ia 
equally  divided  between  the  two  great-grand-children. 

(c)  A  has  three  children,  John,  Mary,  and  Henry.  John  dies  leaving 
four  children,  and  one  of  John's  children  dies  leaving  two  children.  Mary 
dies  leaving  one  child.  A  afterwards  dies  intestate.  One-third  of  hia 
property  is  allotted  to  Henry ;  one-third  to  Mary's  child  ;  and  one-third 
is  divided  into  four  parts,  one  of  which  is  allotted  to  each  of  John's  three 
surviving  children,  and  the  remaining  part  is  equally  divided  between 
John's  two  grandchildren. 

{h) — Where  the  Intestate  has  left  no  Lineal  Descendants. 

Rules  of  distribution  •^^-  Where  an  intestate  has  left  no  lineal  descend- 
where  intestate  has  left  ants,  the  rules  for  the  distribution  of  his  property 
no  lineal  descendants.  (after  deducting  the  widow's  share,  if  he  has  left  a 
widow)  are  as  follow  : — 

Where  intestate's  father  ^5.  If  the  intestate's  father  be  living,  he  shall 
living.  succeed  to  the  property. 

36.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living 

and  there  are  also  brothers  or  sisters  of  the  intestate 
fathe?  ^  de^ad,  '''but^  ws  living,  and  there  is  no  child  living  of  any  deceased 
mother,  brothers,  and  brother  or  sister,  the  mother  and  each  living  brother 
sisters  U\iijg.  or  sister  shall  succeed  to  the  property  in  equal  shares. 

Illustration. 
A  dies  intestate  survived  by  the  mother  and  two  brothers  of  the  full 
blood,  John  and  Henry,  and  a  sister  Mary,  who  is  the  daughter  of  his 
mother,  but  not  of  his  father.    The  mother  takes  one-fourth,  each  brother 
takes  one-fourth,  and  Mary,  the  sister  of  half-blood,  takes  one-fourth. 

37.  If  the  intestate's  father  is  dead,  but  the  {intestate's  mother  is 
Where     intestate's    li"v^ing,  and  if  any  brother  or  sister,  and  the  child  or 

father  dead,  and  his  children  of  any  brother  or  sister  who  may  have  died 
S^t^er*and  Sren  of  "^  ^^^^  intestate's  lifetime,  are  also  living,  then  the 
any  deceased  brother  or  mother  and  each  living  brother  or  sister,  and  the 
9ister>  living.  living  child  or  children  of  each  deceased   brother  or 

sister,  shall  be  entitled  to  the  property  iti  equal  shares,  such  children  (if 
more  than  one)  taking  in  equal  shares  only  the  shares  which  their  respec- 
tive parents  would  have  taken  if  living  at  the  intestate's  death. 
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illustration* 


A,  the  intestate,  leaves  his  mother,  his  brothers,  John  and  Henry, 
and  also  one  child  of  a  deceaged  sister  Mary,  and  two  children  of  George, 
a  deceased  brother  of  the  half-blood,  who  was  the  son  of  his  father,  but 
not  of  his  mother.  The  mother  takes  one-fifth,  John  and  Henry  each 
take  one-fifth,  the  child  of  Mary  takes  one-fifth,  and  the  two  children  of 
George  divide  the  remaining  one-fifth  equally  between  them. 

38.     If  the  intestate's  father  is   dead,  but  the  intestate's  mother  is 
Where    intestate's    living  and  the  brothers  and  sisters  are  all  dead,  but 
father    dead,  and    his     all  or  any  of  them   have  left  children  who  survived 
ry'^d^'rlto'thTror     the  intestate's  mother  and  the  child  or  children  of 
sister  Uving.  each  deceased  brother  or  sister  shall  be  entitled  to 

the  property  in  equal  shares,  such  children  (if  more  than  one)  taking  in 
equal  shares  only  the  shares  which  their  respective  parents  would  have 
taken  if  living  at  the  intestate's  death. 

Illustration, 
A,  the  intestate,  leaves  no  brother  or  sister,  but  leaves  his  mother 
and  one  child  of  a  deceased  sister  Mary,  and  two  children  of  a  deceased 
brother  George.  The  mother  takes  one-third,  the  child  of  Mary  takes 
one-third,  and  the  children  of  George  divide  the  remaining  one-third 
equally  between  them. 

Where  intestate's  39.  If  the  intestate's  father  is  dead,  but  the 
father  dead,  bat  his  intestate's  mother  is  living,  and  there  is  neither 
roSfr/S;  aJpheS!  brother  nor  sister  nor  child  of  any  brother  or  sister 
or  niece,  of  the  intestate,  the  property  shall  belong  to  the 

mother. 

40.     Where  the  intestate  has  left  neither  lineal  descendant,  nor  father, 

Wh  •  t  t  tf>  h  ^^^  mother,  the  property  is  divided  equally  between 
left  neither  ^lineal  de-  his  brothers  and  sisters  and  the  child  or  children  of 
scendant,  nor  father,  nor  such  of  them  as  may  have  died  before  him,  such 
™®*^®''*  children  (if  more  than  one)  taking  in  equal  shares 

only  the  shares  which  iheir  respective  parents  would  have  taken  if  living 
at  the  intestate's  death. 

,^       •  ,  *  *     V  41.     If  the  intestate  left  neither  lineal  descendant, 

Where    intestate     has  ,  i       .■  •  i  •  i.       i     i? 

left   neither  lineal  de-  ^OT  parent,  nor  brother,  nor  sister,  his  property  shall 

8cendant8»  nor  parent,  be  divided  equally  amonu;  those  of  his  relatives  who 

nor  brother,  nor  sister.  ^^^  ^^  ^^^  ^^.^^^^^  ^^^^^^  ^f  kindred  to  him. 

Illustrations. 

(a)  A,  the  intestate,  has  left  a  grandfather  and  a  grandmother,  and  no 
other  relative  standing  in  the  same  or  a  nearer  degree  of  kindred  to  him. 
They,  being  in  the  second  degree,  will  be  entitled  to  the  property  in  equal 
shares,  exclusive  o£  any  uncle  or  aunt  of  the  intestate,  uncles  and  aunts 
being  only  in  the  third  degree. 

(6)  A,  the  intestate,  has  left  a  great  grandfather  or  great  grandmother 
and  uncles  and  aunts,  and  no  other  rel  itives  staudinpf  in  the  same  or  a 
nearer  degree  of  kindred  to  him.  All  of  these,  being  in  the  third  degree, 
shall  take  equal  shares. 

(c.)  A,  the  intestate,  left  a  great-grandfather,  and  uncle,  and  a  nephew, 
but  no  relative  standing  in  a  nearer  degree  of  kindred  to  him.  All  of 
$hese,  being  in  the  third  degree,  shall  take  equal  shares. 


XIII 

(d.)  Ten  children  of  one  brother  or  sister  of  the  intestate,  and  one 
child  of  another  brother  or  sister  of  the  intestate,  constitute  the  class  of 
relatives  of  the  nearest  degree  of  kindred  to  him.  They  shall  each  take 
one-eleventh  of  the  property. 
42.  Where  a  distributive  share  in  the  property  of  a  person  who  has 
ChUdren'8  advance-  ^^®^  intestate  shall  be  claimed  by  a  child,  or  any 
mentsnot  brought  into  descendant  of  a  child,  of  such  person,  no  money  or 
hotchpot.  other  property  which  the  intestate  may,  during  his 

life,  have  paid,  given,  or  settled  to,  or  for  the  advancement  of,  the  child 
by  whom  or  by  whose  descendant  the  claim  is  made,  shall  be  taken  into 
account  in  estimating  such  distributive  share. 


PAET  VI. 
Section  43  of  this  part  does  not  apply  to  Parsis. 

Op  the  Effect  of  Maijriage  and  Marriage-settlements 
ON  Property. 

43.  The  husband  surviving  his  wife  has  the  same  rights  in  respect 
Rights  of  widower  and     of  her  property,  if  she  die  intestate,  as  the  widow 

widow  respectively.  has  in  respect  of  her  husband's  property,  if  he  die 

intestate. 

44.  If  a   person   whose  domicile  is  not  in   British    India 

-c^n  .  e  '  marries  in  British  India  a  person  whose  do- 
Euect  of  mam-  .  .,  .  .  o  •^-  i  t  j-  -lv.  t. 
age  between  person  ^^^^^^  ^s  i»  British  India,  neither  party 
domiciled,  and  one  acquires  by  the  marriage  any  rights  in  respect 
not  domiciled,  i  n  of  any  property  of  the  other  party  not  coin- 
British  India.  prised  in  a  settlement  made  previous  to  the 
marriage,  which  he  or  she  would  not  acquire  thereby  if  both 
were  domiciled  in  British  India  at  the  time  of  the  marriage. 

45.  The  property  of  a  minor  maybe  settled  in  contempla- 
Settlement  of  mi-     tion  of  marriage,  provided  the  settlement  be 

nor's    property   in  made  by  the  minor  with   the  approbation  of 

contemplation    o  i  the  minor's  father  or  if  he  be  dead  or  absent 

marriage.  ivom  British  India,  with  the  approbation  of 
the  High  Court. 


PART  VII. 

Of  Wills  and  Codicils. 
Persons   capable         46.     Every  person  of  sound  mind  and  not 
of  making  wills.         a  minor  may  dispose  of  his  property  by  will. 
Esbplanation  1. — A  married  woman  may  dispose  by  will  of 
any  property  which  she  could  alienate  by  her  own  act  during 
her  life. 

Explanation  2. — Persons  who  are  deaf,  or  dumb,  or  blind, 
are  not  thereby  incapacitated  for  making  a  will  if  they  are  able 
to  know  what  they  do  by  it. 
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Explanation  3.— »One  who  is  ordinarily  insane  may  make 
a  will  during  an  interval  in  which  he  is  of  sound  mind. 

Explanation  4.— No  person  can  make  a  will  while  he  is  in 
such  a  state  of  mind,  whether  arising  from  drunkenness,  or  from 
illness,  or  from  any  other  cause,  that  he  does  not  know  what  he 
is  doing. 

Illustrations. 
(a.)  A  can  perceive  what  is  going  on  in  his  immediate  neighbour- 
hood, and  can  answer  familiar  questions,  but  has  not  a  competent  under- 
standing as  to  the  nature  of  his  property  or  the  persons  who  are  of 
kindred  to  him,  or  in  whose  favour  ic  would  be  proper  that  he  should 
make  his  will.    A  cannot  make  a  valid  will. 

(b)  A  executes  an  instrument  purporting  to  be  his  will,  but  he  does 
not  understand  the  nature  of  the  instrument,  nor  the  effect  of  its  pro- 
visions.   This  instrument  is  not  a  valid  will. 

(c)  A  being  very  feeble  and  debilitated  but  capable  of  exercising  a 
judgment  as  to  .the  proper  mode  of  disposing  of  his  property,  makes  a 
will.    This  is  a  valid  will. 

47.  A  father,  whatever  his   age   may  be,   may,   by  will 
Testamentary         appoint  a   guardian    or    guardians   for   his 

guardian.  child  during  minority. 

48.  A  will  or  any  part  of  a  will,   the  making   of  which 
Will  obtained  by     ^^^  ^®^^   Caused   by  fraud    or   coercion,   or 

fraud,  coercion,  or     by  soch  importunity  as   takes  away  the  free 
importunity.  agency  of  the  testator,  is  void. 

Illustrations. 

(a)  A  falsely  and  knowingly  represents  to  the  testator  that  the 
testator's  only  child  is  dead,  or  that  he  has  done  some  undutiful  act,  and 
thereby  induces  the  testator  to  make  a  will  in  his  (A's)  favour  ;  such  will 
has  been  obtained  by  fraud,  and  is  invalid. 

(b)  A,  by  fraud  and  deception,  prevails  upon  the  testator  to  bequeath 
a  legacy  to  him.    The  bequest  is  void. 

(c)  A,  being  a  prisoner  by  lawful  authority,  makes  his  will.  The  will 
is  not  invalid  by  reason  of  the  imprisonment. 

(d)  A  threatens  to  shoot  B,  or  to  burn  his  house,  or  to  cause  him  to 
be  arrested  on  a  criminal  charge,  unless  he  makes  a  bequest  in  favour  of 
C.  B  in  consequence  makes  a  bequest  in  favour  of  C.  The  bequest  is 
void,  the  making  of  it  having  been  caused  by  coercion. 

(e)  A,  being  of  sufficient  intellect,  if  undisturbed  by  the  influence  of 
others,  to  make  a  will,  yet  being  so  much  under  the  control  of  B  that  he 
is  not  a  free  agent,  makes  a  will  dictated  by  B.  It  appears  that  he  would 
not  have  executed  the  will  but  for  fear  of  B.    The  will  is  invalid. 

(/)  A,  beicig  in  so  feeble  a  state  of  health  as  to  be  unable  to  resist 
importunity,  is  pressed  by  B  to  make  a  will  of  a  certain  purport,  and  does 
so  merely  to  purchase  peace,  and  in  submission  to  B.     The  will  is  invalid. 

{g)  A  being  in  such  a  state  of  health  as  to  be  capable  of  exercising 
his  own  judgment  and  volition.  B  uses  urgent  intercession  and  persua- 
sion with  him  to  induce  him  to  make  a  will  of  a  certain  purport.    A,  io 
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consequence  of  the  intercession  and  persuasion,  but  in  the  free  exercise  of 
his  judgment  and  volition,  makes  his  will  in  the  manner  recommended  by 
B.  The  will  is  not  rendered  invalid  by  the  intercession  and  persuasion 
of  B. 

(h)  A,  with  a  view  to  obtaining  a  legacy  from  B,  pays  him  attention 
and  flatters  him,  and  thereby  produces  in  him  a  capricious  partiality  to  A. 
B.  in  consequence  of  such  attention  and  flattery,  makes  his  will,  by  which 
he  leaves  a  legacy  to  A.  The  bequest  is  not  rendered  invalid  by  the 
attention  and  flattery  of  A. 

49.    A  will  is  liable  to  be  revoked  or  altered  by  the  maker 
Will  may  be  re-     of  it  at  any  time  when  he  is  competent  to 
voked  or  altered.         dispose  of  his  property  by  will. 


PART  VIII. 

Of  the  Execution  of  Unprivileged  Wills. 

50.     Every  testator,  not    being  a  soldier  employed  in  an 
Execution  of  un-     expedition  or  engaged  in  actual  warfare  or 

privileged  wills.  a    mariner    at    sea,  must   execute  his  will 

according  to  the  following  rules: — 

First. — The  testator  shall  sign  or  shall  affix  his  mark 
to  the  will,  or  it  shall  be  signed  by  some  other  person  in  his 
presence  and  by  his  direction. 

Second.—  The  signature  or  mark  of  the  testator,  or  the 
signature  of  the  person  signing  for  him,  shall  be  so  placed  that 
it  shall  appear  that  it  was  intended  thereby  to  give  effect  to  the 
writing  as  a  will. 

Third. — The  will  shall  be  attested  by  two  or  more  wit- 
nesses, each  of  whom  must  have  seen  the  testator  sign  or  affix 
his  mark  to  the  will,  or  have  seen  some  other  person  sign  the 
will  in  the  presence  and  by  the  direction  of  the  testator,  or  have 
received  from  the  testator  a  personal  acknowledgment  of  his 
signature  or  mark,  or  of  the  signature  of  such  other  person  ;  and 
each  of  the  witnesses  must  sign  the  will  in  the  presence  of  the 
testator,  but  it  shall  not  be  necessary  that  more  than  one 
witness  be  present  at  the  same  time,  and  no  particular  form  of 
attestation  shall  be  necessary. 

51.     If  a  testator,  in  a  will  or  codicil  duly  attested,  refers 

Incorporation  of     to  any  other  document  then  actually  written, 

papers  oy  referen-     as  expressing  any  part  of  his  intentions,  such 

*^®*  document  shall  be  considered  as  forming  a 

part  of  the  will  or  codicil  in  which  it  is  referred  to. 
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PART  IX. 
Of  Privileged  Wills. 
62.     Any  soldier  being  employed  in  an  expedition,  or  engaged 
Privileged  will.        ^"  ^^^^^^*  warfare,   or  any   mariner  being  at 
sea,   may,   if  he  has  completed  the  age   of 
eighteen  years,  dispose  of  his  property   by   a  will   made  as  is 
mentioned  in  section  53. 

Such  wills  are  called  privileged  wills. 
Illustrations. 
(a.)    A,  the  surgeon  of  a  regiment,  is  actually  emoloyed  in  an  expe- 
dition.    He  is  a  soldier  actually  employed  in  an  expedition,  and  can  make 
a  privileged  will. 

(h.)  A  is  at  sea  in  a  merchant-ship,  of  which  he  is  the  purser.  He  is 
a  mariner,  and,  being  at  sea,  can  make  a  privileged  will. 

(c  )  A,  a  soldier  serving  in  the  field  against  irfsurgents,  is  a  soldier 
engaged  in  actual  warfare,  and  as  such  can  make  a  privileged  will. 

(c?.)  A,  a  mariner  of  a  sliip  in  the  course  of  a  voyage,  is  temporarily 
on  shore  while  she  is  lyinpr  in  liarbour.  He  is,  iu  the  sense  of  the  words 
used  in  this  clause,  a  mariner  at  sea,  and  can  make  a  privileged  will. 

(e.)  A,  an  admiral  who  commands  a  naval  force,  but  who  lives  on 
shore,  and  only  occasioually  goes  on  board  his  ship,  is  not  considered  as  at 
sea,  and  cannot  make  a  privileged  will. 

(f.)  A,  a  mariner  servinor  on  a  military  expedition,  but  not  being  at 
sea,  is  considered  as  a  soldier,  and  can  make  a  privileged  will. 

Mode  of  making,  and         53.     Privileged  wills  may  be  iu  writing, 
^Serwrir""^'*'""     or  may  be  made  by  word  of  mouth. 

The  execution  of  them  shall  be  governed  by  the  following 
rules : — 

First. — The  will  may  be  written  wholly  by  the  testator  with 

his  own  hand.     In  such  case  it  need  not  be  signed  nor  attested. 

Second.— -ii  may  be  written  wholly  or  in  part  by  another 

person,  and  signed  by  the  testator.     In  such  case  it  need  not  be 

attested. 

Third, — If  the  instrument  purporting  to  be  a  will  is  writ- 
ten wholly  or  in  part  by  another  person,  and  is  not  signed  by 
the  testator,  it  shall  be  considered  to  be  his  will  if  it  be  shown 
that  it  was  written  by  the  testator's  directions,  or  that  he  recog- 
nized it  as  his  will. 

If  it  appear  on  the  face  of  the  instrument  that  the  execu- 
tion of  it  in  the  manner  intended  by  him  was  not  completed, 
the  instrument  shall  not,  by  reason  of  that  circumstance,  be 
invalid,  provided  that  his  non-execution  of  it  can  be  reasonably- 
ascribed  to  some  cause  other  than  the  abandonment  of  the  tes- 
tamentary intentions  expressed  in  the  instrument. 


F(mrt1i,-^li  the  soldier  or  mariner  shall  have  written  in- 
structions for  the  preparation  of  his  will,  but  shall  have  died 
before  it  could  be  prepared  and  executed,  such  instructions  shall 
be  considered  to  constitute  his  will. 

Fifth, — If  the  soldier  or  mariner  shall,  in  the  presence  of 
two  witnesses,  have  given  verbal  instructions  for  the  preparation 
of  his  will,  and  they  shall  have  been  reduced  into  writing  in  his 
lifetime,  but  he  shall  have  died  before  the  instruraent  could  be 
prepared  and  executed,  such  instructions  shall  be  considered  to 
constitute  his  will,  although  they  may  not  have  been  reduced 
into  writing  in  his  presence,  nor  read  over  to  him. 

Sixth— '^xxGh.  soldier  or  mariner  as  aforesaid  may  make 
a  will  by  word  of  mouth  by  declaring  his  intentions  before  two 
witnesses  present  at  the  same  time. 

Seventh.-^ A  will  made  by  word  of  mouth  shall  be  null  at 
the  expiration  of  one  mouth  after  the  testator  shall  have  ceased 
to  be  entitled  to  make  a  privileged  will. 


PART  X. 

Op  the  Attestation,  Revocation,  Alteration,  and 

Revival  of  Wills. 

54.  A  will  shall  not  be  considered  as  insufficiently  attested 
Effect  of  gift  to     by  reason  of  any  benefit  thereby  given,  either 

attesting  witness.  by  way  of  bequest  or  by  way  of  appointment, 
to  any  person  attesting  it,  or  to  his  or  her  wife  or  husband  : 

but  the  bequest  or  appointment  shall  be  void  so  far  as 
concerns  the  person  so  attesting,  or  the  wife  or  husband  of  such 
person,  or  any  person  claiming  under  either  of  them. 

Explanation.— A  legatee  under  a  will  does  not  lose  his 
legacy  by  attesting  a  codicil  which  con  arms  the  will. 

55.  No   person,  by  reason  of  interest  in,  or  of  his  being 
Witness  not  dis-     ^^    executor    of,   a  will,   is  disqualified   as 

qualified  by  interest  a  witness  to  prove  the  execution  of  the 
or  by  being  execu-  will  or  to  prove  the  validity  or  invalidity 
tor.     '  thereof. 

56.  Every  will  shall  be  revoked  by   the  marriage  of  the 
Revocation      of     maker,  except  a  will  made  in  exercise  of  a 

will  by  testator's  power  of  appointment,  when  the  property 
marriage.  over  which  the  power  of  appointment  is  exer- 

cised would  not,  in  default  of  such  appointment,  pass  to  his  or 
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her  executor  or  administrator,  or  to  the  person  entitled  in  case 
of  intestacy. 

Explanation, -^Where  a   man  is  invested  with  power  to 
Power  of  appoint-     determine   the    disposition   of    property   of 
ment  defined.  which  he  is  not  the  owner,  he  is  said  to  have 

power  to  appoint  such  property. 

57.  No  unprivileged  will  or  codicil,  nor  any  part  thereof. 
Revocation  of  un-     shall  be  revoked  otherwise  than  by  marriage, 

privileged  will  or  or  by  another  will  or  codicil,  or  by  some 
codicil.  v^ritiog  declaring  an  intention  to  revoke  the 

same,  and  executed  in  the  manner  in  which  an  unprivileged 
will  is  hereinbefore  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same. 

Illustrations. 

(a.)  A  has  made  and  unprivileged  will.  Afterwards  A  makes  another 
unprivileged  will  which  purports  to  revoke  the  first.     This  is  a  revocation. 

(&.)  A  has  made  an  unprivileged  will.  Afterwards  A,  being-  entitled  to 
make  a  privileged  will,  makes  a  privileged  will  which  purports  to  revoke 
his  unprivileged  will.    This  is  a  revocation. 

58.  No  obliteration,  interlineation,  or  other  alteration  made 
Effect  of  oblitera-     i"  '^^^  unprivileged  will  after  the  execution 

lion,  interlineation,  thereof  shall  have  any  effect,  except  so  far  as 
or  alteration  in  un-  the  words  or  meaning  of  the  will  shall  have 
privileged  will.  heeu  thereby  rendered  illegible  or  undiscern- 

ible,  unless  such  alteration  shall  be  executed  in  like  manner  as 
hereinbefore  is  required  for  the  execution  of  the  will  ;  save  that 
the  will,  as  so  altered,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of  the  wit* 
nesses  be  made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration  or  at  the  foot  or  end  of,  or 
opposite  to,  a  memorandum  referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will. 

59.  A  privilleged  will  or  codicil  may  be  revoked   by  the 
Revocation     o  f     testator,  by  an  unprivileged  will  or  codicil, 

privileged  will  or  or  by  any  act  expressing  an  intention  to 
codicil,  revoke  it,  and  accompanied  with  such  forma- 

lities as  would  be  sufficient  to  give  validity  to  a  privileged  will, 
or  by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his 
direction,  with  the  intention  of  revoking  the  same. 
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Essplanation. — In  order  to  the  revocation  of  a  privileged 
will  or  codicil  by  an  act  accompanied  with  such  formalities  as 
would  be  sufficient  to  give  validity  to  a  privileged  will,  it  is  not 
necessary  that  the  testator  should,  at  the  time  of  doing  that  act, 
be  in  a  situation  which  entitles  him  to  make  a  privileged  will. 
60.  No  unprivileged  will  or  codicil,  nor  any  part  thereof 
Revival  of  unpri-  which  shall  be  in  any  manner  revoked,  shall 
vilegedwill.  be  revived  otherwise  than  by  the    re-execu- 

tion thereof,  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ; 

and  when  any  will  or  codicil  which  shall  be  partly  revoked, 
Extent  of  revival  of  ^^4  ^[terwards  wholly  revoked,  shall  be 
will  or  codicil  partly  revived,  such  revival  shall  not  extend  to  so 
waTd'swiioirrevoked  °^"°^  thereof  as  shall  have  been  revoked 
before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be  shown  by  the 
will  or  codicil. 


PART  XI. 
Of  the  Construction  op  Wills. 

61.  It  is  not  necessary  that  any  technical  words  or  terms 
^    ,.        -    .,,       of  art  shall  be  used  in  a  will,  but  only  that 

^  '     the  wording   shall  be  such  that  the   inten- 

tions of  the  testator  can  be  known  therefrom. 

62.  For  the  purpose  of  determining  questions  as  to  what 
Enquiries  to  de-     person  or  what  property  is  denoted   by  any 

termine  questions  as  words  used  in  a  will,  a  Court  must  enquire 
to  object  or  subject  into  every  material  fact  relating  to  the  per- 
^^"^^^^  sons  who  claim  to  be  interested    under   such 

will,  the  property  which  is  claimed  as  the  subject  of  deposition^ 
the  circumstancys  of  the  testator  and  of  his  family,  and  into 
every  fact,  a  knowledge  of  which  may  conduce  to  the  right  ap- 
plication of  the  words  which  the  testator  has  used. 

Illustrations, 

(a)  A>  by  his  will,  bequeaths  1,000  rupees  to  his  eldest  son,  or  to  his 
youngest  grandchild,  or  to  his  cousin  Mary.  A  Court  may  make  inquiry 
in  order  to  ascertion  to  what  person  the  description  in  the  Will  applies. 

{b.)  A,  by  his  will,  leaves  to  B  "  his  estate  called  Black  Acre."  It  may 
be  necessary  to  take  evidence  in  order  to  ascertain  what  is  the  subject-matter 
of  the  bequest  ;  that  is  to  say,  what  estate  of  the  testator's  lis  called  Black 
Acre. 

(c.)  A,  by  his  will,  leaves  to  B  "the  estate  which  he  purchased  of  C." 
It  may  be  necessary  to  take  evidenca  in  order  to  ascertain  what  estate  the 
testator  purchased  of  C. 
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63.     Where  the  words  used  in  the  will  to  designate  or  describe 

Misnomer  or  mis-  a  leg:atee,  or  a  class  of  legatees,  sufficient- 
description  of  ob-  ly  show  what  is  ineant^  an  error  in  the  name 
ject.  of  description   shall  not  prevent  the  legacy 

from  taking  effect. 

A  mistake  in  the  name  of  a  legatee  may  be  corrected  by  a 
description  of  him,  and  a  mistake  in  the  description  of  a  legatee 
may  be  corrected  by  the  name. 

Illustrations. 

(a.)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother 
John."  '1  he  testator  has  an  only  brother,  named  John,  who  has  no  son 
named  Thomas,  but  has  a  second  son  whose  name  is  William.  William 
shall  have  the  legacy. 

(6.)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother 
John."  The  testator  has  an  only  brother,  named  John,  whose  first  son  is 
named  Thomas,  and  whose  second  son  is  named  William.  Thomas  shall 
have  the  legacy, 

(c.)  The  testator  bequeaths  his  property  "  to  A  and  B,  the  legitimate 
children  of  C."  C  has  no  legitimate  child,  but  has  two  illegitimate  child- 
ren, A  and  B.  The  bequest  to  A  and  B  takes  effect,  although  they  are 
illegitimate. 

(d.)  The  testator  gives  his  residuary  estate  to  be  divided  among  "  his 
seven  children,"  and,  proceeding  to  enumerate  them,  mentions  six  names 
only.  This  omission  shall  not  prevent  the  seventh  child  from  taking  a 
share  with  the  others. 

(e.)  The  testator,  having  six  grandchildren,  makes  a  bequest  to  "  his  six 
grandchildren,"  and,  proceeding  to  mention  them  by  their  Christian  names, 
mentions  one  twice  over,  omitting  another  altogether.  The  one  whose 
name  is  not  mentioned  shall  take  a  share  with  the  others. 

(/.)  The  testator  bequeaths  >*  1.000  rupees  to  each  of  the  three  children 
of  A,"  At  the  date  of  the  will,  A  has  four  children.  Each  of  these  four 
children  shall,  if  he  survives  the  testator,  receive  a  legacy  of  1,000  rupees. 

64.  Where  any  word   material   to  the  full  expression  of  the 
When  words  may     meaning  has  been   omitted,  it  may  be  sup- 
be  supplied.  plied  by  the  context. 

''  Illustration. 

The  testator  gives  a  legacy  of  "  five  hundred"  to  his  daughter  A,  and  a 
legacy  of  "  five  hundred  rupees"  to  his  daughter  B.  A  shall  take  a  legacy 
of  five  hundred  rupees. 

65.  If  the  thing  which    the  testator  intended  to  bequeath 
Rejection  of   er-     °'^^  ^®   sufficiently   identified  from   the   de- 

roneous  particulars  scription  of  it  given  in  the  will,  but  some 
in  description  of  parts  of  the  description  do  not  apply,  such 
subject.  parts  of  the  description  shall  be  rejected  as 

erroneous,  and  the  bequest  shall  take  effect. 
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Illustrations* 


(a.)  A  bequeaths  to  B,  '*  his  marsh-lands  lying  in  L,  and  in  the  occupa- 
of  X."  The  testator  had  marsh-lands  lying  in  L,  but  liad  no  marsh-lands  in 
the  occupation  of  X.  The  words  '*  in  the  occupation  of  X."  shall  be  rejected 
as  erroneous,  and  the  marsh-lands  of  the  testator  lying  in  L  shall  pass  by 
the  bequest. 

(6.)  The  testator  bequeaths  to  A  "  his  zamindari  of  Rampur."  He  had 
an  estate  at  Rampur,  but  it  was  a  taluq,  and  not  a  zamindari.  The  taluk 
passes  by  this  bequest . 

66,  If  the  will  mentions  several  circumstances  as  descriptive 
When  part  of  de-     ^^  ^^®  thing  which  the  testator  intends  to 

scription  may  not  bequeath,  and  there  is  any  property  of  his 
be  rejected  las  erro-  in  respect  of  which  all  those  circumstances 
^Qous.  exist,   the   bequest   shall    be    considered    as 

limited  to  such  property,  and  it  shall  not  be  lawful  to  reject  any 
part  of  the  description  as  erroneous,  because  the  testator  had 
other  property  to  which  such  part  of  the  description  does  not 
apply. 

Explanation, — In  judging  whether  a  case  falls  within  the 
meaning  of  this  section,  any  words  which  would  be  liable  to 
rejection  under  section  65  are  to  be  considered  as  struck  out  of 
the  will. 

Illustrations. 
(a.)  A  bequeaths  to  B  "  his  marsh-lands  lying  in  L,  and  in  the  occupa- 
tion of  X."  The  testator  had  marsh-lands  lying  in  L,  some  of  which  were 
in  the  occupation  of  X,  and  some  not  in  the  occupation  of  X.  The  bequest 
shall  be  considered  as  limited  to  such  of  the  testator's  marsh-lands  lying  in 
L  as  were  in  the  occupation  of  X. 

(6)  A  bequeaths  to  B  "  his  marsh-lands  lying  in  L,  and  in  the  occupation 
of  X  comprising  1,000  bighas  of  land."  The  testator  had  marsh-lands 
lying  in  L,  some  of  which  were  in  the  occupation  of  X,  and  some  not  in 
the  occupation  of  X.  The  measurement  is  wholly  inapplicable  to  the 
marsh-lands  of  either  class,  or  to  the  whole  taken  together.  The  measure- 
ment shall  be  considered  as  struck  oat  of  the  will,  and  such  of  the 
testator's  marsh-lands  lying  in  L  as  were  in  the  occupation  of  X  shall  alone 
pass  by  the  bequest. 

67.  Where  the  words   of  the  will   are  unambiguous,  but  it 

Extrinsic  evidence  is  found  by  extrinsic  evidence  that  they 
admissible  in  case  of  admit  of  applications,  one  only  of  which  can 
patent  ambiguity.  j^.^^e  been  intended  by  the  testator,  extrinsic 
evidence  may  be  taken  to  show  which  of  these  applications  was 
intended. 

Illustrations. 

(a)  A  man,  having  two  cousins  of  the  name  of  Mary,  bequeaths  a  sum 
of  money  to  "  his  cousin  Mary, "  It  appears  that  there  are  two  persons, 
each  answering  the  description  in  the  will.  That  description,  therefore, 
admits  of  two  applications,  only  one  of  which  can  have  been  intended  by 
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testator.  Evidence  is  admissible  is  show  which  of  the  two  applications 
was  intended. 

(6)  A,  by  his  will,  leaves  to  B  "his  estate  called  Sultanpur  Khiird.  *' 
It  turns  out  that  he  had  two  estates  called  Sultanpur  Khurd.  Evidence  is 
admissible  to  show  which  estate  was  intended. 

Extrinsic  evidence  in-  68.  Where  there  IS  an  ambiguity  or  de- 
^SSif  "ambigX'*  0/  ficjency  on  the  face  of  the  will,  no  extrinsic 
deficiency.  evidence  as  to  the  intentions  of  the  testator 

shall  be  admitted. 

Illustrations. 

(a)  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and  has  no  aunt  of 
the  name  of  Mary.  By  his  will  he  bequeaths  1,000  rupees  to  "  his  aunt 
Caroline"  and  1,000  rupees  to  "his  cousin  Mary,"  and  afterwards 
bequeaths  2,000  rupees  to  his  '*  before  mentioned  aunt  Mary."  There  is  no 
person  to  whom  the  description  given  in  the  will  can  apply,  and  evidence 
is  not  admissible  to  show  who  was  meant  by  '*  his  before-mentioned  aunt 
Mary. "    The  bequest  is  therefore  void  for  uncertainty  under  section  76. 

(c)     A  bequeaths  1,000  rupees  to  ,  leaving  a  blank  for  the  name 

of  the  legatee.  Evidence  is  not  admissible  to  show  what  name  the  testator 
intended  to  insert. 

(c)    A  bequeaths  to  B  rupees,  or  "  his  estate  of  ."  Evidence 

is  not  admissible  to  show  what  sum  or  what  estate  the  testator  intended 
to  insert. 

69.  The  meaning  of  any  clause  in  a  will  is  to  be   collected 
Meaning  of  clause     fron?  the  entire  instrument,  and  all  its  parts 

to  be  collected  from  are  to  be  construed  with  reference  tu  each 
entire  will.  other ;  and  for  this  purpose  a  codicil  is  to  be 

considered  as  part  of  the  will. 

Illustrations. 

(a)  The  testator  gives  to  B  a  specific  fund  or  property  at  the  death  of 
A,  and  by  a  subsequent  clause  gives  the  whole  of  his  property  to  A.  The 
effect  of  the  several  clauses  taken  together  is  to  vest  the  specific  fund 
or  property  in  A  for  life,  and  after  his  decease  in  B  ;  it  appearing  from 
the  bequest  to  B  that  the  testator  meant  to  use,  in  a  restricted  sense  the 
words  in  which  he  describes  what  he  gives  to  A. 

(6)  Where  a  testator,  having  an  estate,  one  part  of  which  is  called 
Black  Acre,  bequeaths  the  whole  of  his  estate  to  A,  and  in  another  part 
of  his  will  bequeaths  Black  Acre  to  B,  the  latter  bequest  is  to  be  read  as 
an  exception  out  of  the  first,  as  if  he  had  said, .  "  1  give  Black  Acre  to  B, 
and  all  the  rest  of  my  estate  to  A. " 

70.  General  words  may  be  understood  in  a   restricted  sense 
When  words  may     where  it  may  be  collected  from  the  will  that 

be  understood  in  the  testator  meant  to  use  them  in  a  restricted 
restricted  sense,  and  sense;  and  words  may  be  understood  in  a 
when  in  sense  wider  ^j^jg^  g^^gg  ^^j^n  th^t  which  they  usually 
than  usual.  ^^^^.^   ^^^^,^   -^   ^^^^  ^^  Collected  from    the 

other  words  of  the  will  that  the  testator  meant  to  use  them  in 
such  wider  sense. 
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lllustratiom. 


(a)  A  testator  gives  to  A  "his  farm  in  the  oecnpation  ofB,"  and  to 
C  "  all  his  marsh-lands  in  L. "  Part  of  the  farm  in  the  occupation  of  B 
consists  of  marsh-lauds  in  L,  and  the  testator  also  has  other  marsh-lands 
in  L.  The  general  words,  "  all  his  marsh-lands  in  L "  are  restricted  by 
the  gift  to  A.  A  takes  the  whole  of  the  farm  in  the  occupation  of  B, 
including  that  portion  of  the  farm  which  consists  of  marsh  lands  in  L. 

(6)  The  testator  (a  sailor  on  ship-board)  bequeathed  to  his  mother  his 
gold  ring,  buttons,  and  chest  of  clotiies,  and  to  hia  friend  A  (a  ship-mate) 
his  red  box,  clasp-knife,  and  all  things  not  before  bequeathed.  The 
testator's  share  in  a  house  does  not  pass  to  A  under  this  bequest. 

(c)  A,  by  his  will,  bequeathed  to  B  all  his  household  furniture,  plate, 
linen,  China,  books,  pictures,  and  all  other  goods  of  whatever  kind;  and 
afterwards  bequeathed  to  B  a  specified  part  of  his  property.  Under  the 
first  bequest,  B  is  entitled  only  to  such  articles  of  tiie  testator's  as  are 
of  the  same  nature  with  the  articles  therein  enumerated. 

71.     Where  a  clause  is  susceptible  of  two  meanings,  accord- 
Which    of     two     ing  to  one  of  which  it  has  some  effect,  and 

possible    construe-     according  to  the  other  it  can   have  none,  the 

tions  preferred.  former  is  to  be  preferred. 

No  part  rejected  '^2,  No  part  of  a  willis  to  be  rejected  as 
if  it  can  be  reason-  destitute  of  meaning  if  it  is  possible  to  put 
ably  construed.  a  reasonable  construction  upon  it. 

Interpretation  of  '^^'     ^^  ^^®  same  words  occur  in  different 

words  repeated  in  parts  of  the  same   will,  they  must  be  taken 

different   parts  of  to  have  been  used   everywhere  in  the  same 

'  sense,  unless  there  appears  an  intention  to 

the  contrary. 

Testator's  inten-  ^^'  '^^^  intention  of  the  testator  is  not 
tion  to  be  effec-  to  be  set  aside,  because  it  cannot  take  effect 
tuated  as  far  as  to  the  full  extent,  but  effect  is  to  be  given 
possible.  to  it  as  far  as  possible. 

Illustration. 
The  testator,  by  a  will  made  on  his  death-bed,  bequeathed  all  his 
property  to  C  D  for  life,  and  after  his  decease  to  a  certain  hospital.  The 
intention  of  the  testator  cannot  take  effect  to  its  full  extent,  because  tiie 
gift  to  the  hospital  is  void  under  section  105,  but  it  shall  take  effect  so 
far  as  regards  the  gift  to  0  D. 

The  last  of  two  75.  Where  two  clauses  or  gifts  in  a  will 
inconsistent  clauses  are  irreconcilable,  so  that  they  cannot  possi- 
P^^^"*^"'-  bly  stand  together,  the  last  shall  prevail. 

Illustration, 

(a)  The  testator,  by  the  first  clause  of  his  will,  leaves  his  estate  of 
Ramnagar  "  to  A,"  and,  by  the  last  clause  of  his  will,  leaves  it  to  B,  and 
not  "  to  A. "    B  shall  have  it. 
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(b)  If  a  raau,  at  the  commencement  of  his  will,  gives  his  house  to  A, 
and  at  the  close  of  it  directs  that  his  house  shall  be  sold,  and  the  proceeds 
invested  for  the  benefit  of  B,  the  latter  disposition  shall  prevail. 

wm  or  bequest  void  76.  A  vi^iU  OF  bequest  not  expressive  of 
for  uncertainty.  ^jjy  definite  intention  is  void  for  uncertainty. 

Illustration. 
If  a  testator  says,  *'  I  bequeath  goods  to  A  "  ;  or  "  I  bequeath  to  A  ; " 
or  *'I  leave  to  A  all  the  goods  mentioned  in  a  schedule,"  and  no  schedule 
is  found  ;  or,  *'  I  bequeath  '  money, '  *  wheat, '  '  oil,'"  or  the  like,  without 
saying  how  much,  this  is  void. 

Words  describing  *^^'  ^^e  description  contained  in  a  will 
subject  refer  to  of  property,  the  subject  of  gift,  shall,  unless 
property  answering  a  contrary  intention  appear  by  the  will, 
description  at  tes-  ^^  deemed  to  refer  to  and  comprise  the 
tator  s  death.  /  •        n    i.   j         '   j.-  l   ^i. 

property  answering  that  description  at  the 

death  of  the  testator. 

78.  Unless  a  contrary  intention  shall  appear  by  the  will,  a 
Power    of     ap-     bequest  of  the  estate  of  the  testator  shall  be 

pointment  executed  construed  to  include  any  property  which  he 
by  general  bequest,  j^^y  y^^^q  power  to  appoint  by  will  to  any 
object  he  may  think  proper,  and  shall  operate  as  an  execution 
of  such  power ; 

and  a  bequest  of  property  described  in  a  general  manner 
shall  be  construed  to  include  any  property  to  which  such 
description  may  extend,  which  he  may  have  power  to  appoint 
by  will  to  any  object  he  may  think  proper,  and  shall  operate  as 
an  execution  of  such  power. 

79.  Where  property  is  bequeathed  to  or  for  the  benefit  of 
Implied   gift  to     such  of  certain  objects   as  a  specified  person 

objects  of  power  shall  appoint,  or  for  the  benefit  of  certain 
in  ^  default  of  ap-  objects  in  such  proportions  as  a  specified 
pointment.  person   shall   appoint,     and   the    will     does 

not  provide  for  the  event  of  no  appointment  being  made, 
if  the  power  given  by  the' will  be  not  exercised,  the  property 
belongs  to  all  the  objects  of  the  power  in  equal  shares^ 

Illustration. 
A,  by  his  will,  bequeathed  a  fund  to  his  wife  for  her  life,  and  directs 
that  at  her  death  it  shall  be  divided  among  his  children  in  such  propor- 
tions as  she  shall  appoint.     The  widow  dies  without  having  made  any 
appointment.     The  fund  shall  be  divided  equally  among  the  children. 

80.  Where   a   bequest   is   made   to  the   '•'heirs*' or  "right 

,  .  „  heirs,*' or ''relations,"  or  "nearest  relations," 
Ac^of"p^it?cuiarTer-  or  ''  family,"  or  "  kindred,"  or  "  nearest  of 
sons  without  qualify-  kin,"  or  "  next  of  kin,"  of  a  particular  person 
ing  terms.  without  any  qualifying  terms,  and  the  class 

so  designated   forms  the  direct  and  independent  object  of  the 
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bequest,  the  property  bequeathed  shall  be  distributed  as  if  it 
had  belonged  to  such  person,  and  he  had  died  intestate  in 
respect  of  it,  leaving  assets  for  the  payment  of  his  debts  inde- 
pendently of  such  property. 

Illustrations, 
(a.)    A  leaves  his  property  "  to  his  own  nearest  relations."    The  pro- 
perty goes  to  those  who  would  be  entitled  to  it  if  A  had  died  intestate, 
leaving  assets  for  the  payment  of  his  debts  independently   of  such  pro- 
perty. 

(&.)  A  bequeaths  10,G00  rapees  «  to  B  for  his  life,  and  after  the  death 
of  B  to  his  own  right  heirs."  The  legacy  after  B's  death  belongs  to  those 
who  would  be  entitled  to  it  if  it  had  formed  part  of  A's  unbequeathed 
property. 

(c.)  A  leaves  his  property  to  B  ;  but  if  B  dies  before  him,  to  B's  next 
of  kin.  B  dies  before  A.  The  property  devolves  as  if  it  had  belonged  to 
B,  and  he  had  died  intestate,  leaving  assets  for  the  payment  of  hie  debts 
independently  of  such  property. 

(<^.)  A  leaves  10,000  rupees  '« to  B  for  his  life,  and  after  his  decease, 
to  the  heirs  of  C."  The  legacy  goes  as  if  it  had  belonged  to  0.  and  he  had 
died  intestate,  leaving  assets  for  the  payment  of  his  debts  indepen- 
dently of  the  legacy. 

81.  Where  a  bequest  is  made  to  the  '^  representatives,"  or 
Bequastto  -repre-  "^^gal  representatives,"  or  "personal  repre- 
sentatives," &c.,  of  sentatives,"  or  *'  executors  or  administrators, 
particular  person.  ^£  ^  particular  person,  and  the  class  so  desig- 
nated forms  the  direct  and  independent  object  of  the  bequest, 
the  property  bequeathed  shall  be  distributed  as  if  it  had  belonged 
to  such  person,  and  he  had  died  intestate  in  respect  of  it. 

Illustration. 
A  bequest  is  made  to  the  *'  legal  representative"  of  A.  A  has  died 
intestate  and  insolvent.  B  is  his  administrator.  B  is  entitled  to  receive 
the  legacy,  and  shall  apply  it  in  the  first  place  to  the  discharge  of  such 
part  of  A's  debts  as  may  remain  unpaid  if  there  be  any  surplus.  B  shall 
pay  it  to  those  persons  who  at  A's  death  would  have  been  entitled  to 
receive  any  property  of  A's  which  might  remain  after  payment  of  his 
debts,  or  to  the  representatives  of  such  persons. 

82.  Where   property   is   bequeathed  to  any  person,    he   is 
Bequest      without     entitled  to  the  whole  interest  of  the  testator 

words  of  limitation.  therein,  uuless  it  appears  from  the  will  that 
only  a  restricted  interest  was  intended  for  him. 

83.  Where   property   is    bequeathed   to   a  person,   with   a 
Bequest  in  altema-     bequest  in  the  alternative  to  another  person 

tive.  or  to  a  class  of  persons,  if  a  contrary  inten- 

tion does  not  appear  by  the  will,  the  legatee  first  named  shall  be 
entitled  to  the  legacy,  if  he  be  alive  at  the  time  when  it  takes 
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effect ;  but,  if  he  be  then  dead,  the  person  or  class  of  persons 
named  in  the  second  branch  of  the  alternative  shall  take  the 
legacy. 

Illustrations. 

(a.)  A  bequest  is  made  to  A  or  to  B.  A  survives  the  testator.  B 
takes  nothing. 

(b.)  A  bequest  is  made  to  A  or  to  B.  A  dies  after  the  date  of  the 
will,  and  before  the  testator.    Tiie  legacy  jjoes  to  B. 

(c.)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  atthe  date  of  the  will. 
The  legacy  goes  to  B. 

(d.)  Property  is  bequeathed  to  A  or  his  heirs.  A  survives  the  testator. 
A  takes  the  property  absolutely. 

(c.)  Property  is  bequeathed  to  A  or  his  nearest  of  kin,  A  dies  in  the 
lifetime  of  the  testator.  Upon  the  deatli  of  the  testator,  the  bequest  to 
A's  nearest  ot  kin  takes  effect. 

(/.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or 
his  heirs.  A  and  B  survive  the  testator.  B  dies  in  A's  lifetime.  Upon 
A's  death  the  bequest  to  the  heirs  of  B  takes  effect. 

(g.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or 
bis  heirs.  B  dies  in  the  testator's  lifetime.  A  survives  the  testator. 
Upon  A's  death  the  bequest  to  the  heirs  of  B  takes  effect. 

84.  Where  property  is  bequeathed  to  a  person,  and  words 
Effect  of  words  de-  ^^^  added  which  describe  a  class  of  persons, 
scribing  a  class  added  but  do  not  denote  them  as  direct  objects  of 
to  bequest  to  a  person,  a  distinct  and  independent  gift,  such  person 
is  entitled  to  the  whole  interest  of  the  testator  therein,  unless 
a  contrary  intention  appears  by  the  will. 

Illustrations. 
(a.)    A  bequest  is  made — 

to  A  and  bis  children, 
to  A  and  his  children  by  his  present  wife, 
to  A  and  his  heirs, 
to  A  and  the  heirs  of  his  body, 
to  A  and  the  heirs  male  of  his  body, 
to  A  and  the  heirs  female  of  his  body, 
to  A  and  his  issue, 
to  A  and  his  family, 
to  A  and  his  descendants, 
to  A  and  his  representatives, 
to  A  and  his  personal  representatives, 
to  Aj  his  executors,  and  administrators  : 
In  each  of  these  cases,  A  takes  the  whole  interest  which  the  testator 
had  in  the  property. 

(b.)  A  bequest  is  made  to  A  and  his  brothers.  A  and  his  brothers  are 
jointly  entitled  to  the  legacy. 

(c.)  A  bequest  is  made  to  A  for  life,  and  after  his  deatli  to  his  issue. 
At  ti>e  death  of  A  the  property  belongs  in  equal  shares  to  all  persons  who 
shall  then  answer  the  description  of  issue  of  A. 
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85.  Where  a  bequest  is  made  to  a  class  of  persons  under 
'  .  .   .  ,       f    a  general  description  only,  no  one  to  whom 

Bequest  to  class  of          »  ,         /.    .1         i         •    .-  .     - 

persons  under  general     the   words   ot   the   description   are    not  in 
deseription  only.  their  Ordinary  sense    applicable    shall   take 

the  legacy. 

Construction  o  f  86.  The  word  "  children"  in  a  will  applies 
terms.  only  to  lineal  descendants  in  the  first  degree  ; 

the  word  "grandchildren"  applies  only  to  lineal  descendants 
in  the  second  degree  of  the  person  whose  '*  children"  or  **  grand- 
children" are  spoken  of ; 

the  words  '*  nephews"  and  "  nieces"  apply  only  to  children 
of  brothers  or  sister  ; 

the  words  "  cousins,"  or  "  first  cousins,"  or  "  cousins- 
german,"  apply  only  to  children  of  brothers  or  of  sisters  of  the 
father  or  mother  of  the  person  whose  *'  cousins,"  or  "  first 
cousins,"  or  "  cousins-german,"  are  spoken  of; 

the  words  "  first  cousins  once  removed"  apply  only  to 
children  of  cousins-german,  or  to  cousins-german  of  a  parent  of 
the  person  whose  "  first  cousins  once  removed,"  are  spoken  of ; 

the  words  "  second  cousins"  apply  only  to  grandchildren 
of  brothers  or  of  sisters  of  the  grandfather  or  grandmother  of 
the  person  whose  "  second  cousins"  are  spoken  of ; 

the  words  "  issue"  and  "  descendants"  apply  to  all  lineal 
descendants  whatever  of  the  person  whose  "  issue"  or  '*  descend- 
ants" are  spoken  of. 

Words  expressive  of  collateral  relationship  apply  alike  to 
relatives  of  full  and  of  half-blood. 

All  words  expressive  of  relationship  apply  to  a  child  in  the 
womb  who  is  afterwards  born  alive. 

87.     In  the  absence  of  any  intimation  to  the  contrary  in  the 

Words  expressing  rela-      will,  the    term    "  child    "   "  SOn,"    Or    '' daugh- 

tionship    denote    only     tcr,    or  auv  word  which  oxprcsses  relationship 

legitimate    relatives^  or,       .      '         ,        "^       ■,  ,  *■  ^  .  ,        *^ 

failing   such,   relatives     IS   to    be   understoou    as   denoting    only   a 
repated  legitimate.  legitimate   relative,   or,    where   there   is   no 

such  legitimate  relative,  a  person  who  has  acquired,  at  the  date 
of  the  will,  the  reputation  of  being  such  relative. 

Illustrations. 

(a)  A,  having  three  children,  B,  C.  aud  D,  of  whom  B  and  0  are 
legitimate,  and  D  is  illegitimate,  leaves  his  property  to  be  equally  divided 
among  "his  children."  The  property  belongs  to  B  and  G  in  equal  shares 
to  the  exclusion  of  I). 

(6)  A,  having  a  niece  of  illegitimate  birth,  who  has  acquired  the 
reputation  of  being  his  niece,  and  having  no  legitimate  niece,  bequeaths  a 
sum  of  money  to  his  niece.  The  illegitimate  niece  is  entitled  to  the 
legacy. 
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(c)  A,  having  in  his  will  enumerated  his  children,  and  named  as  one 
of  them  B,  who  is  illegitimate,  leaves  ii  legacy  to  "  his  said  children. " 
B  will  lake  a  sliare  in  the  legacy  along  with  the  legitimate  children. 

((I)  A  leaves  a  legacy  to  the  "children  of  B. "  B  is  dead,  and  has  left 
none  but  illegitimate  children.  All  those  who  had,  nt  the  date  of  the 
will,  acquired  the  reputation  of  being  the  children  of  B,  are  objects  of  the 
gift. 

(«)  A  bequeathed  a  legacy  to  "  the  children  of  B. "  B  never  had  any 
legitimate  child.  C  and  D  had,  at  the  date  of  the  will,  acquired  the 
reputation  of  being  children  of  B.  After  the  date  of  the  will,  and  before 
the  death  of  the  testator,  E  and  F  were  born,  and  acquired  the  reputation 
of  being  children  of  B.    Only  C  and  D  are  objects  of  the  bequest. 

(/■)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain  woman,  not 
his  wife.  B  had  acquired,  at  the  date  of  the  will,  the  reputation  of  being 
the  child  of  A  by  the  woman  designated.     B  takes  the  legacy. 

(g)  A  makes  a  bequest  in  favour  of  his  child  to  be  born  of  a  woman, 
who  never  becomes  his  wife.    The  bequest  is  void. 

(A)  A  makes  a  bequest  in  favour  of  the  child  of  which  a  certain 
woman,  not  married  to  him,  is  pregnant.     The  bequest  is  valid. 

88.  Where  a  will  purports  to  make  two  bequests  to  the 
Rules  of  con-  ^^^^  persoD,  and  a  question  arises  whether 
struction  where  will  the  testator  intended  to  make  the  second 
purports  to  make  bequest  instead  of,  or  in  addition  to,  the  first, 
two  bequests  to  jf  there  is  nothing  in  the  will  to  show  what 
same  person.  ^  j^^  intended,  the  following  rules  shall  prevail 

in  determining  the  construction  to  be  put  upon  the  will :  — 

First, — If  the  same  specific  thing  is  bequeathed  twice  to 
the  same  legatee  in  the  same  will,  or  in  the  will,  and  again  in 
a  codicil,  he  is  entitled  to  receive  that  specific  thing  only. 

Second. — Where  one  and  the  same  will  or  one  and  the  same 
codicil  purports  to  make,  in  two  places,  a  bequest  to  the  same 
person  of  the  same  quantity  or  amount  of  anything,  he  shall  be 
entitled  to  one  such  legacy  only. 

Third. — Where  two  legacies  of  unequal  amount  are  given 
to  the  same  person  in  the  same  will  or  in  the  same  codicil,  the 
legatee  is  entitled  to  both. 

Fourth. —  Where  two  legacies,  whether  eqnal  or  unequal  in 
amount,  are  given  to  the  same  legatee,  one  by  a  will  and  the 
other  by  a  codicil,  or  each  by  a  different  codicil,  the  legatee  is 
entitled  to  both  legacies. 

Explanation. —In  the  four  last  rules,  the  word  "  will  *'  does 
not  include  a  codicil. 

Illustrations. 
(a)     A,  having   ten  shares,  and  no  more,  in   the  Bank  of  Bengal,  made 
his  will,  which  contains  near  its  commencement  the  words,   '*  I  bequeath 
my  ten  shares  in  the  Bank  of  Bengal  to  B.  "    After  other  bequests,  fcha 
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will  -concludes  with  the  words,  "  and  I  bequeath  my  ten  shares  in  the 
Bank  of  Bengal  to  B."  B  is  entitled  simply  to  receive  A's  ten  shares  in 
the  Bank  of  Bengal. 

(&)  A,  having  one  diamond  ring  which  was  given  him  by  B,  bequeath- 
ed to  C  the  diamond  ling  which  was  given  by  B.  A  afterwards  made  a 
codicil  to  his  will,  and  thereby,  after  giving  other  legacies,  he  bequeathed 
to  0  the  diamond  ring  which  was  given  him  by  B.  C  can  claim  nothing 
except  the  diamond  ring  which  was  given  to  A  by  B. 

(c)  A,  by  bis  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and 
afterwards,  by  the  same  will,  repeats  the  bequest  in  the  same  words.  B 
is  entitled  to  one  legacy  of  5,000  rupees  only. 

(d)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and 
afterwards,  by  the  same  will,  bequeaths  to  B  the  same  of  6,000  rupees, 
B  is  entitled  to  11,000  rupees. 

(e)  A,  by  his  will,  bequeaths  to  B  5,000  rupees,  and  by  a  codicil  to 
the  will  he  bequeaths  to  him  5,000  rupees.  B  is  entitled  to  receive  10,000 
rupees. 

(/)  A,  by  one  codicil  to  his  will,  bequeaths  to  B  5,000  rupees,  and  by 
another  codicil  bequeaths  to  him  6,000  rupees.  B  is  entitled  to  receive 
11,000  rupees. 

(g)  A,  by  his  will,  bequeaths  "  500  rupees  to  B,  because  she  »va8  his 
nurse,"  and  in  another  part  of  the  will  bequeaths  500  rupees  to  B, 
"  because  she  went  to  England  with  his  children. "  B  is  entitled  to  receive 
1,000  rupees. 

(h)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also, 
in  another  part  of  the  will,  an  annuity  of  400  rupees.  B  is  entitled  to 
both  legacies. 

(i)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also 
bequeaths  to  him  the  sum  of  5,000  rupees  if  he  shall  attain  the  age  of  18. 
B  is  entitled  absolutely  to  one  sum  of  5,000  rupees,  and  takes  a  contingent 
interest  in  another  sum  of  5,000  rupees. 

89.  A  residuary  legatee  may  be  constituted  by  any  words 
Constitution    of     that  show  au  intention  on  the  part  of  the 

residuary  legatee.       testator   that    the   person    designated   shall 
take  the  surplus  or  residue  of  his  property. 

Illustrations. 

(a)  A  makes  her  will,  consisting  of  several  testamentary  papers,  in 
one  of  which  are  contained  the  following  words  ;  "I  think  there  will  be 
something  left,  after  all  funeral  expenses,  &c.,  to  give  to  B,  now  at  school, 
towards  equipping  him  to  any  profession  he  may  hereafter  be  appointed 
to. "     B  is  constituted  residuary  legatee. 

(&)  A  makes  his  will  with  the  following  passage  at  the  end  of  it :  *'  I 
believe  there  will  be  found  sufficient  in  my  banker's  hands  to  defray  and 
discharge  my  debts,  which  I  hereby  desire  B  to  do,  and  keep  the  residue 
for  her  own  use  and  pleasure.     B  is  constituted  the  residuary  legatee, 

(c)  A  bequeaths  all  his  property  to  B,  except  certain  stocks  and 
funds  which  he  bequeaths  to  0.     B  is  the  residuary  legatee. 

90.  Under  a  residuary  bequest,  the   legatee  is  entitled  to 
Property  to  which     all  property  belonging  to  the  testator  at  the 

residuary     legatee     time  of  his  death  of  which  he  has  not    made 
entitled,  any  other  testamentary  disposition  which  is 

capable  of  taking  effect. 
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Illustration. 
A,  by  'his  will,  bequeaths  certain  legacies,  one  of  which  is  void  under 
section  105,  and  another  lapses  by  the  death  of  the  legatee.  He  bequeaths 
the  residue  of  his  property  to  B.  After  the  date  of  his  will,  A  purchases 
a  zaraindari,  whicli  belongs  to  him  ut  the  time  of  his  death.  B  is  entitled 
to  the  two  legacies  and  the  zamindari  as  part  of  the  residue. 

91.  If  a  legacy  be  given  in  general  terms,  without  specifying 
Time  of  vesting     the  time  when  it  is  to  be  paid,  the  legatee 

of  legacy  in  general     has  a  vested  interest  in  it   from  the  day  of 
terms.  the   death  of  the  testator,   and   if  he  dies 

without  having  received  it,  it  shall  pass  to  his  representatives. 

92.  If  the  legatee  does  not  survive  the  testator,  the  legacy 
In    what     case     cannot  take  efFect,  but  shall  lapse  and  form 

legacy  lapses.  part  of  the  residue  of  the  testator's  property, 

unless  it  appear  by  the  will  that  the  testator  intended  that  it 
should  go  to  some  other  person. 

In  order  to  entitle  the  representatives  of  the  legatee  to 
receive  the  legacy,  it  must  be  proved  that  he  survived  the 
testator. 

Illustrations, 

(a)  The  testator  bequeaths  to  B  "500  rupees  which  B  owes  him." 
B  dies  before  the  testator.    The  legacy  lapses. 

(b.)  A  bequest  is  made  to  A  and  his  children.  A  dies  before  the  tes- 
tator, or  happens  to  be  dead  when  the  will  is  made.  The  legacy  to  A  and 
his  children  lapses. 

(c.)  A  legacy  is  given  to  A,  and,  in  case  of  his  dying  before  the  tes- 
tator, to  B.    Adies  before  the  testator.    The  legacy  goes  to  B. 

(rf.)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B.  A  dies  in  the  lifetime  of  the  testator  ;  B  survives  the  testator.  The 
bequest  to  B  takes  eSect. 

(e.)  A  sum  of  money  is  bequeathed  to  A  on  his  completing  his  eigh- 
teenth year,  and,  in  case  he  should  die  before  he  completes  his  eighteenth 
year,  to  B.  A  completes  his  eighteenth  year,  and  dies  in  the  lifetime  of 
the  testator.  The  legacy  to  A  lapses,  and  the  bequest  to  B  does  not  take 
eflFect. 

(/.)  The  testator  and  the  legatee  perished  in  the  same  shipwreck. 
There  is  uo  evidence  to  show  which  died  first.    The  legacy  will  lapse. 

Legacy  does  not  93.  If  a  legacy  be  given  to  two  persons 
jSMgate^  tX".  jointly,  and  one  of  them  die  before  the  testa- 
fore  testator.  tor,  the  other  legatee  takes  the  whole. 

Illustrations. 
The  legacy  is  simply  to  A  and  B.    A  dies  before  the  testator.    B 
takes  the  legacy. 

94.     But  where  a  legacy  is  given  to  legatees  in  words  which 

Effect  of  words     show  that  the  testator  intended  to  give  them 

S^:rt^'^y°e'\u:     di'tiiot  shares  of  it,  then,  if  any  legatee  die 

tinct  shares.  before  the  testator,  so  much  of  the  legacy  as 
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was  intented  for  him  shall  fall  into  the  residue  of  the  testator's 
property. 

IllmtraUon . 

A  sum  of  money  is  bequeathed  to  A,  B,  and  C,  to  be  equally  divided 
among  them.  A  dies  before  the  testator.  B  and  C  shall  only  take  so 
much  as  they  would  have  had  if  A  had  survived  the  testator. 

95.  Where  the  share  that  lapses  is  a  part  of  the  general 
When  lapsed  share     residue  bequeathed  by  the  vpill,  that  share 

goes  as  undisposed  of.     shall  go  as  Undisposed  of. 

Illustration. 

The  testator  bequeaths  the  residue  of  his  estate  to  A,  B,  and  0,  to  be 
equally  divided  between  them.  A  dies  before  the  testator.  His  one-third 
of  the  residue  goes  as  undisposed  of. 

96.  Where  a  bequest  shall  have  been  made  to  any  child  or 

other  lineal  descendant  of  the  testator,  and 
lesYaW.cMrfrU-  the  legatee  shall  die_  iu  the  lifetime  of  the 
neai  descendant  does  testator,  but  any  lineal  descendant  of  his 
"rtisK^&tf     survive  the  testator,  the  bequest  shall  not 

lapse,  but  shall  take  eiiect  as  if  the  death 
of  the  legatee  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 

Illustration, 

A  makes  his  will,  by  which  he  bequeaths  a  sum  of  money  to  his 
son  B,  for  his  own  absolute  use  and  benefit.  B  dies  before  A,  leaving  a 
son  0  who  survives  A,  and  having  made  bis  will,  whereby  he  bequeaths 
all  his  property  to  his  widow  D.    The  money  goes  to  D. 

97.  Where  a  bequest  is  made  to  one  person  for  the  benefit 

Bequest  to  A  for    of  another,  the  legacy  does  not  lapse  by  the 

benefit  of  D  does  nut     death,  in  the  testator's  lifetime,  of  the  per- 
lapse  by  A's  death.        ^^^  ^^  ^^^^  ^^^  bequest  is  made. 

98.  Where  a  bequest   is  made  simply  to  a  described  class 
Survivorship  in  case     of   persons    the  thing   bequeathed  shall  g/) 

of  bequest  to  describ-     only  to  sucD  as  shall  be  alivo  at  the  testator's 

ed  class.  ^Jej^th. 

Exception^ — If  property  is  bequeathed  to  a  class  of  persons 
described  as  standing  in  a  particular  degree  of  kindred  to  a 
specified  individual,  but  their  possession  of  it  is  deferred  until 
a  time  later  than  the  death  of  the  testator  by  reason  of  a  prior 
bequest  or  otherwise,  the  property  shall  at  that  time  go  to  such 
of  them  as  shall  be  then  alive,  and  to  the  representatives  of  any 
of  them  who  have  died  since  the  death  of  the  testator* 
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Illustrations. 

(a)  A  bequeaths  1,000  rupees  to  "  the  children ''  of  B  without  sajing 
■when  lit  is  to  be  distributed  amonj;;  them.  B  had  died  previous  to  the 
date  of  the  will,  leaving  three  children,  C,  D,  and  E.  E  died  after  the 
date  of  the  will,  but  before  the  death  of  A.  C  and  D  survive  A.  The 
legacy  shall  belong  to  C  and  D  to  the  exclusion  of  the  representatives 
ofE.  . 

(b)  A  bequeaths  a  legacy  to  the  children  of  B.  At  the  time  of  the 
testator's  death,  B  has  no  children.     Tlie  bequest  is  void. 

(c)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  life,  and 
after  his  decease  to  the  children  of  B.  At  the  death  of  the  testator,  B 
had  two  children  living  C  and  D  ;  and  he  never  had  any  other  child. 
Afterwards,  during  the  lifetime  of  A,  C  died  leaving  E  his  executor.  D 
had  survived  A.  t)  and  E  are  jointly  entitled  to  so  much  of  the  leasehold 
term  as  remains  unexpired. 

(d)  A  sum  of  money  was  bequeathed  to  A  for  her  life,  and  after  her 
decease  to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two 
children  living,  0  and  D,  and  after  that  event,  two  children,  E  and  F, 
"Were  born  to  B.  C  and  E  died  in  the  lifetime  of  A,  C  having  made  a  will, 
E  having  made  no  will.  A  has  died,  leaving  D  and  F  surviving  her. 
The  legacy  is  to  be  divided  into  four  equal  parts,  one  of  which  is  to  be 
paid  to  the  executor  of  C,  one  to  D,  one  to  the  administrator  of  E,  and 
one  to  F. 

(e)  A  bequeaths  one-third  of  Ibis  lands  to  B  for  his  life,  and  after 
his  decease  to  the  sisters  of  B.  At  the  death  of  the  testator,  B  had  two 
sisters  living,  C  and  1),  and  after  that  event  another  sister  E  was  born. 
C  died  during  the  life  of  B  ;  D  and  E  have  survived  B,  One-third  of 
A's  lands  belongs  to  D,  E,  and  the  representatives  of  C  in  equal  shares. 

(f)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  equally 
among  the  children  of  C.  Up  to  the  death  of  B,  G  had  not  had  any  child. 
The  bequest  after  the  death  of  B  is  void. 

(g)  A  bequeaths  1,000  rupees  to  "all  the  children,  born  or  to  be  born." 
of  B,  to  be  divided  among  them  at  the  death  of  C.  At  the  death  of  the 
testator,  B  has  two  children  living,  U  and  E.  After  the  death  of  the 
testator,  but  in  the  lifetime  of  C,  two  other  children,  F  and  G,  are  born  to 
B.  After  the  death  of  C,  another  child  is  born  to  B.  The  legacy  belongs 
to  D,  E,  F,  and  G,  to  the  exclusion  of  the  after-born  child  of  B. 

(A)  A  bequeaths  a  fund  to  the  children  of  B,  to  be  divided  among 
them  when  the  elder  shall  attain  majority.  At  the  testator's  death,  B 
had  one  child  living,  named  0.  He  afterwards  had  two  other  children, 
named  D  «nd  E.  E  died,  but  C  and  D  were  living  when  O  attained 
majority.  The  fund  belongs  to  C,  D,  and  the  representatives  of  E  to  the 
exclusion  of  any  child  who  may  be  born  to  B  after  C'a  attaining  majority. 
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PART   XII. 

Of  Void  Bequests. 
Bequest  to  person  by        99.     Where  a  bequest  is  made  to  a  person 
a'^^^otiu^Sete     by   a  particular   description,  and  there  is  no 
at  testator's  death.  person  in  existcncB  at   the  testator's   death 

who  answers  the  description,  the  bequest  is  void. 

Exception, — If  property  is  bequeathed  to  a  person  described 
as  standing  in  a  particular  degree  of  kindred  to  a  specified 
individual,  but  his  possession  of  it  is  deferred  until  a  time  later 
than  the  death  of  the  testator  by  reason  of  a  prior  bequest  or 
otherwise,  and  if  a  person  answering  the  description  is  alive  at 
the  death  of  the  testator,  or  comes  into  existence  between  that 
event  and  such  later  time,  the  property  shall,  at  such  later  time 
go  to  that  person,  or,  if  he  be  dead,  to  his  representatives. 

Illustrations, 

(a)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  B.  At  the  death  of 
the  testator,  B  has  no  son.    The  bequest  is  void. 

(b)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the 
eldest  son  of  C.  At  the  death  of  the  testator,  0  had  no  son.  Afterwards, 
during  the  life  of  B,  ason  is  born  to  C.     Upon  B's  death   the  legacy  goes 

to  C'S  SOD. 

(c)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the 
eldest  son  of  C.  At  the  death  of  the  testator,  C  had  no  son  ;  afterwards, 
during  the  life  of  B,  a  Ison  named  D  is  born  to  C.  D  dies  ;  then  B  dies. 
The  legacy  goes  to  the  representative  of  D. 

(d)  A  bequeaths  his  estate  of  Green  Acre  to  B  for  life,  and  at  his  decease 
to  the  eldest  son  of  0.  Up  to  the  death  of  B,  C  has  had  no  son.  The 
bequest  to  C's  eldest  son  is  void. 

{e)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  C,  to  be  paid  to  him 
after  the  death  of  B.  At  the  death  of  the  testator,  C  has  no  son,  but  a  son 
is  afterwards  born  to  him  during  the  life  of  B,  and  is  alive  at  B's  death. 
C's  son  is  entitled  to  the  1,000  rupees. 

100.     Where  a  bequest  is  made  to  a  person  not  in  existence 
„       ^  ^  at  the  time  of  the  testator's  death,  subject  to 

Bequest   to    person  .        ,  ^  .    •       i    •       r         -n      xi 

not  in  existence  at  tes-  a  prior  bequest  contamed  m  the  will,  the 
tator^s  death,  subject  later  bequest  shall  be  void  unless  it  comprises 
0  prioi   eques .  ^j^^  whole  of  the   remaining  interest  of  the 

testator  in  the  thing  bequeathed. 

Illustrations. 
(a)  Property  is  bequeathed  to  A  for  his  life,  and  after  his  death  to 
his  eldest  son  for  life,  land  after  the  death  of  the  latter  to  his  eldest  son. 
At  the  time  of  the  testator's  death,  A  has  no  son.  Here  the  bequest  to  A's 
eldest  son  is  a  bequest  to  a  person  not  in  existence  at  the  testator's  death. 
It  is  not  a  bequest  of  the  whole  interest  that  remains  to  the  testator.  The 
bequest-to  A's-eldeat  son  for  his  life  is  void. 
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(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  deatli  to  his 
daughters.  A  survives  the  testator.  A  has  daughters,  some  of  whom  were 
not  in  existence  at  the  testator's  death.  The  bfequest  to  A's  daughters 
comprises  the  whole  interest  that  remains  to  the  testator  in  the  thing 
bequeathed.    The  bequest  to  A's  daughters  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  bis 
daughters,  with  a  direction  that,  if  any  of  them  marries  under  the  age  of 
eighteen,  her  portion  shall  be  settled,  so  that  it  may  belong  to  herself  for 
life,  and  may  be  divisible  among  her  children  after  her  death.  A  has  no 
daughters  living  at  the  time  of  the  testator's  deatli,  but  has  daughters  born 
afterwards  who  survive  him.  Here  the  direction  for  a  settlement  has  the 
effect,  in  the  case  of  each  daughter  who  marries  under  eighteen,  of 
substituting,  for  the  absolute  bequest  to  her,  a  bequest  to  her  merely  for  her 
life  ;  that  is  to  say,  a  bequest  to  a  person  not  in  existence  at  the  time  of 
the  testator's  death  of  something  which  is  less  than  the  whole  interest  that 
remains  to  the  testator  in  the  thing  bequeathed.  The  direction  to  settle  the 
fund  is  void. 

(d)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs  that,  upon 
the  death  of  I?,  the  fund  shall  be  settled  upon  his  daus-hters,  so  that  the 
portion  of  each  daughter  may  belong  to  herself  for  life,  and  may  be  divided 
among  her  children  after  her  death.  B  has  no  daughter  living  at  the  time 
of  t lie  testator's  death.  In  this  case  the  only  bequest  to  the  daughters  of 
B  is  contained  in  the  direction  to  settle  the  fund,  and  this  direction  amounts 
to  a  bequest,  to  persons  not  yet  born,  of  a  life-interest  in  the  fund,  that  is 
to  say,  of  something  which  is  less  th  in  the  whole  interest  that  remains  in 
the  testator  in  the  thing  bequeathed.  The  direction  to  settle  the  fund  upon 
the  daughters  of  B  is  void. 

101.     No  bequest  is  valid  whereby    the  vesting  of  the  thing 
Rule  against  perpe-     bequeathed    may    be    delayed    beyond     the 
*'"ty-  lifeiiine  of  one  or  more  persons  living  at  the 

testator's  decease,  and  the  minority  of  some  person  who  shall 
be  in  existence  at  the  expiration  of  that  period,  and  to  whom,  if 
he.  attains  full  age,  the  thing  bequeathed  is  to  belong. 

JUustraiions. 

(a)  A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his  death  to  B  for 
his  life  ;  and  after  ii's  death  to  such  of  the  sons  of  B  as  shall  first  attain 
the  age  of  25.  a  and  B  survive  the  testator.  Here  the  son  of  B,  who 
shall  first  attain  the  Mge  of  25,  may  be  a  son  born  after  the  death  of  the 
testator  ;  such  son  may  not  att  .in  25  until  more  than  18  years  have  elapsed 
from  the  death  of  the  longer  liver  of  A  and  B  ;  and  the  vesting  of  the 
fund  may  thus  be  delayed  beyond  the  lifetime  of  A  and  B  and  the  minority 
of  the  sons  of  B.     The  ktequest  after  Ii's  death  is  void. 

(b)  A  fund  is  beque  .thed  to  A  for  his  life  ;  and  after  his  death  to  B  for 
his  life  ;  and  after  B's  death  to  such  of  B's  sons  as  shall  first  attain  the  age 
of  25.  B  dies  in  the  lifetime  of  the  testator,  leaving  one  or  more  sons. 
In  this  case  the  sons  of  B  are  persons  living  at  the  time  of  the  te-tator's 
decease  and  the  time  when  either  of  them  will  attain  25,  necessarily  falls 
within  his  own  lifetime.     The  bequest  is  valid. 

(c.)  A  fund  is  bequeated  to  A  for  his  life,  and  after  his  deatli  to  B  for 
•Ms  life,  with  a  direction  that  after  B's  death  it  shall  be  divided  amongst 
such  of  Bs  children  as  shall  attain  the  age  of  18-;  but  that,  if. no  child  of  .B 
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shall  attain  that  age,  the  fund  shall  go  to  C.  Here  the  time  for  the  divisioti 
of  the  fund  must  arrive  at  the  latest  at  the  expiration  of  18  years  from  the 
death  of  B,  a  person  living  at  the  testator's  decease.  All  the  bequests  are 
valid. 

(d.)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the  testator's 
daughters,  with  a  direction  that  if  any  of  them  marry  under  age,  her  share 
of  the  fund  shall  be  settled,  so  as  to  devolve  after  her  death  upon  such 
of  her  children  as  shall  attain  the  age  of  18.  Any  daughter  of  the  testator 
to  whom  the  direction  applies  must  be  in  existence  at  his  decease,  and  any 
portion  of  the  fund  which  may  eventually  be  settled  as  directed  must  vest 
not  later  than  18  years  from  the  death  of  the  daughter  whose  share  it  was. 
All  these  provisions  are  valid. 

102.  If  a  bequest  is  made  to  a  class  of  persous  with  regard 

to  some  of  whom  it  is  inoperative  by  rea- 
somrcTf^tm  tS  son  of  the  rules  contained  in  the  two  last 
come  under  rules  ia  preceding  sections,  or  either  of  them,  such 
sections  100  and  101.      bequest  shall  be  wholly  void. 

Illustrations. 

(a  )  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  all  his 
children  who  shall  attain  the  age  of  25.  A  survives  the  testator,  and  has 
some  children  living  at  the  testator's  death.  Each  child  of  A's  living  at  the 
testator's  death  niust  attain  the  age  of  25  (if  at  all)  within  the  limits  allowed 
for  a  bequest.  But  A  may  have  children  after  the  testator's  decease,  some  of 
whom  may  not  attain  the  age  of  25  until  more  than  18  years  have  elapsed 
after  the  decease  of  A.  The  bequest  to  A's  children,  therefore,  is  inopera- 
tive as  to  any  child  born  after  the  testator's  death  ;  and,  as  it  is  given  to  all 
his  children  as  a  class,  it  is  not  good  as  to  any  division  of  that  class,  but  is 
wholly  void. 

(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B,  C, 
D  and  all  other  the  children  of  A  who  shall  attain  the  age  of  25.  B,  C,  D, 
are  children  of  A  living  at  the  testator's  decease  In  all  other  respects  the 
case  is  the  same  as  that  supposed  in  illustration  a.  The  mention  of  B,  C, 
and  D  by  name  does  not  prevent  the  bequest  from  being  regarded  as  a 
bequest  to  a  class,  and  the  bequest  is  wholly  void. 

103.  Where  a  bequest  is  void  by  reason  of  any  of  the  rules 

contain  in  the  three  last  preceding  sections, 
Bequest  to  take  ef-  bequest   Contained    in    the     same    will, 

feet  on   failure  of  be-      ""J   .      ^    ,     ,    ,       ^   ,  a?     l       tj. 

quest  void  under  sec-  and  intended  to  take  etiect  alter  or  upon 
tion  100, 101,  or  102.       failure  of  such  prior  bequest,  is  also  void. 

Illustrations. 

(a  )  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such 
of  his  sons  as  shall  first  attain  the  age  of  25,  for  his  life,  and  after  the  de- 
cease of  such  son,  to  B.  A  and  B  survive  the  testator  The  bequest  to  B 
is  intended  to  take  effect  after  the  bequest  to  such  of  the  sons  of  A  as  shall 
first  attain  the  age  of  25,  which  bequest  is  void  under  section  101.  The 
bequest  to  B  is  void. 

(b  )  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such 
of  his  sons  as  shall  first  attain  the  age  of  25,  and,  if  no  son  of  A  shall  attain 
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that  age,  to  B.  A  and  B  survive  the  testator.  The  bequest  to  B  is  intend- 
ed to  take  effect  upon  failure  of  the  bequest  to  such  of  A's  sons  as  shall  first 
attain  the  age  of  25,  which  bequest  is  void  under -section  101.  Te  bequest 
to  B  is  void. 

104.  A  direction  to  accumulate  the  income  arisino;  from 
Effect  of  direction  any  property  shall  be  void  ;  and  the  pre- 
fer accumulation,  perty  shall  be  disposed  of  ns  if  no  accumula- 
tion had  been  directed. 

Exception.  ^Where  the  property  is  immovable,  or  where 
accumulation  is  directed  to  be  made  from  the  death  of  the 
testator,  the  direction  shall  be  valid  in  respect  only  of  the  income 
arising  from  the  property  within  one  year  next  following  the 
testator's  death ; 

and  at  the  end  of  the  year  such  property  and  income  shall 
be  disposed  of  respectively  as  if  the  period  during  which  the 
accumulation  has  been  directed  to  be  made  h<id  elapsed. 

Illustratiotis. 

(a)  The  will  [directs  that  the  sum  of  10,000  rupees  shall  be  invested  in 
Government  securities,  and  the  income  accumulated  for  20  years,  and  that 
the  principal,  together  with  the  accumulation,  shall  then  be  divided  between 
A,  B,  and  C.  A,  B,  and  C,  are  entitled  to  receive  the  sum  of  10,000  rupees 
at  the  end  of  the  year  from  the  testator's  death, 

(b)  Tlic  will  directs  that  10,000  rupees  shall  be  invested,  and  the  income 
accumulated  until  A  sliall  marry,  and  shall  then  be  paid  to  him.  A  is 
entitled  to  receive  10,000  rupees  at  the  end  of  a  year  from  the  testator's 
death. 

(c)  The  will  directs  that  the  rents  of  the  farm  of  Sultanpur  shall  be 
accumulated  for  ten  years,and  that  the  accumulation  shall  be  then  paid  to 
the  eldest  son  .of  A.  At  the  death  of  the  testator,  A  has  an  eldest  son 
living,  named  B.  B  shall  receive  at  the  end  of  one  year  from  the  testator's 
death  tlie  rent?,  which  have  accrued  during  the  year,  together  with  any 
interest  which  may  have  been  made  by  investing  them. 

(d)  The  will  directs  that  the  rents  of  the  farm  of  Sultanpur  shall  be 
accumulated  for  ten  years  and  that  the  accumulation  shall  then  be  paid  to 
the  eldest  son  of  A.  At  the  death  of  the  testator,  A  has  no  son.  The 
bequest  is  void. 

(e)  A  bequeaths  a  sum  of  money  to  B.  to  be  paid  to  him  when  he  shall 
attain  the  age  of  18,  and  directs  the  interest  to  be  accumulated  till  ihe  shall 
arrive  at  the  age.  At  A's  death  the  legacy  becomes  vested  in  B  ;  and  so 
much  of  the  interest  as  is  not  required  for  his  maintenance  and  education  is 
accumulated,  not  by  reason  of  the  dii-ection  contained  in  the  will,  but  in 
consequence  of  B's  minority. 

105.     No   man  having    a  nephew   or   niece  or  any  nearer 

Bequest  to    reh-     relative   shall  have  power  to    bequeath  any 

gious  or  charitable     property     to    religious    or   charitable    uses, 

"ses.  except   by   a  will  executed  not    less   than 

twelve   months   before  his   death,   and   deposited    within   six 
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months  from  its  execution  in  some  place  provided  by  law  for 
the  safe  custody  of  the  wills  of  living  persons. 

Illustration. 
A,  ihaving  a  "nephew,  makes  a  bequest  by  a  will  not  executed  nor 
deposited  as  required — 

fou  the  relief  of  poor  people  ; 

for  the  maintenance  of  sick  soldiers ; 

for  the  erection  or  support  of  a  hospital ; 

for  the  education  and  preferment  of  orphans  ; 

for  the  support  of  scholars  ; 

for  the  erection  or  support  of  a  school ; 

for  the  building  and  repairs  of  a  bridge  ; 

for  the  making  of  roads  ; 

for  the  erection  or  support  of  a  church  ; 

for  the  repairs  of  a  church  ; 

for  the  benefit  of  ministers  of  religion  ; 

for  the  formation  or  support  of  a  public  garden. 
All  these  bequests  are  void. 


PART  XIII. 
Of  the  Vesting  of  Legacies. 
106.     Where,  by  the  terms  of  a  bequest,  the  legatee  is  not 
Date   of  vestino-     entitled  to  immediate  possession  of  the  thing 
of     legacy     when     bequeathed,  a  right    to   receive   it    at   the 
payment  or  posses-     proper  time  shall,  unless  a  contrary  intention 
sion  postponed.  appears  by  the  will,   become  vested  in   the 

legatee  on  the  testator's  death,  and  shall  pass  to  the  legatee's 
representatives  if  he  dies  before  that  time,  and  without  having 
received  the  legacy. 

And  in  such  cases  the  legacy  is,  from  the  testator's  death, 
said  to  be  vested  in  interest. 

Explanation, — An  intention  that  a  legacy  to  any  person 
shall  not  becon^e  vested  in  interest  in  him  is  not  to  be  inferred 
merely  from  a  provision  whereby  the  payment  or  possession  of 
the  thing  bequeathed  is  postponed,  or  whereby  a  prior  interest 
therein  is  bequeathed  to  some  other  person,  or  whereby  the 
income  arising  from  the  fund  bequeathed  is  directed  to  be 
accumulated  until  the  time  of  payment  arrives,  or  from  a 
provision  that,  if  a  particular  event  shall  happen,  the  legacy 
shall  go  over  to  another  person. 

Illustrations. 
(a.)     A  bequeaths  to  B  100  rupees  to  be  paid  to  him  at  the  death  of  C. 
On  A's  death  the  legacy  becomes  vested  in  interest  in  B,  and  if  he  dies 
before  0,  his  representatives  are  entitled  to  the  legacy. 
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(b.)  A  bequeaths  to  B.  100  rupees  to  be  paid  to  him  upon  his  attaining 
the  Hge  of  18.     On  A's  death,  the  legacy  becomes  vested  in  interest  in  B. 

(c.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  deatli  to  B.  On 
the  testator's  death  the  legacy  to  B.  becomes  vested  in  interest  in  B. 

(rf.)  A  fund  is  bequeathed  to  A  until  B  attains  the  age  of  18,  and 
then  to  B.  The  legacy  to  B  is  vested  in  interest  from  the  testator's 
death. 

(c.)  A  bequeaths  the  vvhole  of  his  property  to  B  upon  trust  to  pay 
certain  debts  out  of  the  income,  and  tljen  to  make  over  the  fund  to  C. 
At  A's  death  the  gift  to  C  becomes  vested  in  interest  in  him. 

(/.)  A  fund  is  t)equ9wthed  to  A,  B,  and  C  in  equal  shares  to  be  paid  to 
them  on  their  attaining  the  age  of  18  respectively,  with  a  proviso  that,  if 
all  of  them  die  under  tiie  a<xe  of  18,  the  legacy  shall  devolve  upon  J>.  On 
the  death  of  the  testator,  the  shares  vest  in  interest  in  A,  B,  And  C,  sub- 
ject to  be  divested  in  case  A,  B,  and  C  shall  all  die  under  18,  and  upon 
the  death  of  any  of  them  (except  the  last  survivor)  under  the  ajre  of  18, 
his  vested  interest  passes,  so  subject,  to  his  representatives. 

Date  of  vesting  when  107.  A  legacy  beqtieathed  in  case  a 
lt«V.7edfle°d"re"r-  «P««ifi«^  uncertain  event  shall  happen  does 
tain  event.  fiot  vest  Until  that  event  happens. 

A  legacy  bequeathed  in  case  a  specified  uncertain  event 
shall  not  happen  does  not  vest  until  the  happening  of  that 
event  becomes  impossible. 

In  either  case,  until  the  condition  has  been  fulfilled,  the 
interest  of  the  legatee  is  called  contingent. 

Exception. — Where  a  fund  is  bequeathed  to  any  person 
upon  his  attaining  a  particular  age,  and  tbe  will  also  gives  to  him 
absolutely  the  income  to  arise  from  the  fund  before  he  reaches 
that  age,  or  directs  the  income,  or  so  much  of  it  as  may  be 
necessary,  to  be  applied  for  his  benefit,  the  bequest  of  the  fund 
is  not  contingent. 

lllustratlom. 
(a.)     A  legacy  is  bequented  to  D  in  case  A,  B,   and   C,  shall  all  die 
under  the  age  of  18.     D  has  a  contingent  interest  in  the  legacy  until  A, 

B,  and  0  all  die  under  18,  or  one  of  them  attains  that  age. 

(J.)  A  sum  of  money  is  bequeathed  to  A  '*in  case  he  shall  attain  the  age 
of  18,"  or  "  when  he  shall  attain  the  age  of  18."  A's  interest  in  the  legacy 
is  contingent  until  the  condition  shall  be  fulfilled  by  his  atitaining 
that  age. 

(c.)  An  estate  is  bequeathed  to  A  for  life,  and  after  Iiis  death  to  B,  if 
B  shall  then  be  living,  but,  if  B  shall  not  be  then  living,  to  0.     A,  B,  and 

C,  survive  the  testator.  B  and  G  each  take  a  contingent  interest  in  the 
estate  until  the  event  which  is  to  vest  it  in  one  or  in  the  other  shall  have 
happened. 

{d.)  An  estate  is  bequeathed  as  in  the  case  last  supposed.  B  dies  in 
the  lifetime  of  A  and  0.  Upon  the  death  of  B.  C  acquires  a  vested  right 
to  obtain  posaetsion  of  the  estate  upon  A's  death. 
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(e.)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of  18 
or  shall  marry  under  that  age  with  the  consent  of  B,  with  a  proviso  that, 
if  she  shall  not  attain  18,  or  marry  under  that  age  without  B's  consent, 
the  legacy  shall  go  to  C.  A  and  0  each  take  a  contingent  interest  in  the 
legacy,  A  attains  the  age  of  18.  A  becomes  absolutely  entitled  to  the 
legacy,  although  she  may  have  married  under  18  without  the  consent 
of  B. 

(/.)  An  estate  is  bequeathed  to  A  until  he  shall  marry,  and  after  that 
event  to  B,  B's  interest  in  the  bequest  is  contingent  until  the  condition 
shall  be  fulfilled  by  A's  marrying. 

(5^.)  An  estate  is  bequeathed  to  A  until  he  shall  take  advantage  of  the 
Act  for  the  Relief  of  Insolvent  Debtors,  and  after  that  event  to  B.  B's 
interest  in  the  bequest  is  contingent  until  A  takes  advantage  of  the  Act, 

(h.)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupees  to  B.  A's 
interest  in  the  bequest  is  contingent  until  he  has  paid  500  rupees  to  B. 

(i.)  A  leaves  his  farm  of  Sultanpnr  Khurd  to  B,  if  B  shall  convey  his 
own  farm  of  Sultanpur  Buzurg  to  C.  B's  interest  in  the  bequest  is  con- 
tingent until  he  has  conveyed  the  latter  farm  to  C. 

(j)  A  fund  is  bequeathed  to  A  if  B  shall  not  marry  C  within  five 
years  after  the  testator's  death.  A's  interest  in  tiie  legacy  is  contingent, 
until  the  condition  shall  be  fulfilled  by  the  expiration  of  the  five  years 
without  B's  having  married  C,  or  by  the  occurrence,  within  that  period, 
of  an  event  which  makes  the  fulfilment  of  the  condition  impossible. 

(k)  A  fnnd  is  bequeathed  to  A  if  B  shall  not  make  any  provision  for 
him  by  will.     The  legacy  is  contingent  until  B's  death. 

(0  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining  the  age  of 
18,  and  directs  that  the  interest,  or  a  competent  part  thereof,  shall  be 
applied  for  his  benefit  until  he  reaches  that  age.     The  legacy  is  vested. 

(m)  A  bequeaths  to  B  500  rupees  when  he  shall  attain  the  age  of  18, 
snd  directs  that  a  certain  sum,  out  of  another  fund,  shall  be  applied  for 
his  maintenance  until  he  arrives  at  that  age.     The  legacy  is  contingent. 

Vesting  of  interest  in  108.  Where  a  beqiiGst  is  made  only  to 
S'^adMs^TshTn'S  such  members  of  a  class  as  shall  have  attained 
attained  particular  age.  a  particular  age,  a  person  who  has  not  attained 
that  age  cannot  have  a  vested  interest  in  the  legacy. 

Illustration. 
A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain  the 
age  of  18,  with  a  direction  that,  while  any  child  of  A  shall  be  under  the 
age  of  18,  the  income  of  tlie  share  to  which  it  may  be  presumed  he  will 
be  eventually  entitled,  shall  be  applied  for  his  maintenance  and  education. 
No  cliil^  of  A,  who  is  under  the  age  of  18,  has  a  vested  interest  in  the 
bequest. 
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PART  XIV. 
Of  Onerous  Bequests. 

109.  Where    a    bequest    imposes    an    obligation   on    the 
Onerous  bequest,     legatee    he  can  take  nothing  by  it  unless 

4  jjg  accepts  it  fully. 

Jlliistratio)i. 
A,  haviug  share  in  (X),  a  prosperous  joint-stock  company,  and  also 
shares  in  (Y),  a  joint-stock  company  in  difficulties,  in  respect  of  which 
shares  heavy  calls  are  expected  to  be  made,  bequeaths  to  B  all  his  ahures 
iu  joiut-stoclc  companies.  B  refuses  to  accept  the  shares  in  (Y).  He 
forfeits  the  shares  iu  (X.) 

110.  Where  a  will  contains  two  separate  and  independent 
one  of  two  separate     J^^quest  to  the  Same  persou  the  legatee  is  at 

and  independent  be-  liberty  to  accept  ouo  01  them,  and  refuses 
r^VVceptedranS  the  Other,  although  the  former  may  be 
the  other  refused,  beneficial,  and  the  latter  onerous. 

Illustrations. 
A,  haviug  a  lease  for  a  term  of  years  of  a  house  at  a  rent  which  he 
and  his  representatives  are  bound  to  pay  during  the  term,  and  which  is 
higher  than  the  house  can  be  left  for,  bequeaths  to  B  the  lease  and  a  sum 
of  money.  B  refuses  to  accept  the  lease.  He  shall  not,  by  his  refusal, 
forfeit  the  money. 

PART  XV. 
Of  Contingent  Bequests. 

111.  Where  a  legacy  is  given  if  a  specified  uncertain  event 

,     shall   happen,   and   no   time    is   mentioned 

Bequest       contingent       ...  -ii  r       xi  n  A^      . 

npon  specified  uncertain  m  the  Will  lor  the  occurreuco  01  that  event, 
mentioned  for"^t8oS  the  legacv  caunot  take  effect  unless  such 
rence.  cvcut  happens  before  the  period  when  the 

fund  bequeathed  is  payable  or  distributable. 

Illustrations^ 

(a)  A  legacy  is  bequeathed  to  A,  and,  in  ease  of  his  death,  to  B.  If 
A  survives  the  testator  the  legacy  to  B  does  not  take  effect. 

(&.)  A  legacy  is  bequeathed  to  A,'  and,  in  case  of  his  death  without 
children,  to  B.  If  A  survives  the  testator,  or  dies  in  his  lifetime  leaving 
a  child,  the  legacy  to  B  does  not  take  efEect. 

(c  )  A  legacy  is  bequeathed  to  A  when  and  if  he  attains  the  age  of  18, 
and,  in  case  of  his  death,  to  B.  A  attains  the  age  of  18.  The  legacy  to 
B  does  not  take  effect. 

{d)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B, 
and,  "  in  case  of  B's  death  without  children,"  to  C.  The  words  "  in  case 
of  B's  death  without  children"  are  to  be  understood  as  meaning  "  in  case 
B  shall  die  without  children  during  the  lifetime  of  A." 


(e.)    A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B, 
and,  "  in  case  of  B's  death,"  to  0.    The  words  "  in  case  of  B's  death'' are 
to  be  considered  as  meaning  *'  in  case  B  shall  die  in  the  lifetime  of  A." 
112.     Where  a  bequest  is  made  to  such  of  certain  persons 

Bequest  to  such  of  as  shall  be  surviving  at  some  period,  but  the 
certain  persons  a  s  exact  period  is  not  specified,  the  legacy  shall 
Sml  pUdnotlpf-  go  to  such  Of  them  as  shall  be  alive  at  the 
cified.  time   of  payment  or   distribution,   unless  a 

contrary  intention  appear  by  the  will. 

Illustrations. 

(a.)  Property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between 
them,  or  to  the  survivor  of  them.  If  both  A  and  B  survive  the  testator, 
the  legacy  is  equally  divided  between  them.  If  A  dies  before  the  testator, 
and  B  survives  the  testator,  it  goes  to  B. 

(b.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and 
C,  to  be  equfilly  divided  between  them,  or  to  the  survivor  of  them.  B 
dies  during  the  life  of  A  ;  G  survives  A.  At  A's  death  the  legacy  goes 
toO. 

(c.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and 
C,  or  the  survivor,  witb  a  direction  that,  if  B  should  not  survive  the  testa- 
tor, his  children  are  to  stand  in  his  place.  C  dies  during  the  life  of  the 
testator  ;  B  survives  the  testator,  but  dies  in  the  lifetime  of  A.  The 
legacy  goes  to  the  representative  of  B. 

(d.)  Property  is  bequeathed  to  A  for  life  and  after  his  death  to  B  and 
C,  with  a  direction  that,  in  case  either  of  them  dies  in  the  lifetime  of  A, 
the  whole  shall  go  to  the  survivor.  B  dies  in  the  lifetime  of  A.  After- 
wards 0  dies  in  the  lifetime  of  A,  The  legacy  goes  to  the  representative 
of  C. 


PART  XVI. 

Of  Conditional  Bequests. 
Bequest   upon  im-         US.     A  bequest  upon  an  impossible  con- 

pos»ible  condition,  dition  is  VOid. 

Illustrations. 
(a.)    An  estate  is  bequeathed  to  A  on  condition  that  he  shall  walk  one 
hundred  miles  in  an  hour.    The  bequest  is  void. 

(6.)  A  bequeaths  500  rapees  to  B  on  condition  that  he  shall  marry  A's 
daughter.  A's  daughter  was  dead  at  the  date  of  the  will.  The  bequest 
is  void. 

114.    A   bequest   upon  a  condition,  the  fulfilment  of  which 
Request  upon  illegal     ^ould  be  Contrary  to   law   or   to   morality, 

•r  immoral  condition.       is  Void. 

I  llustrations. 

(a.)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  murder 
0.    The  bequest  is  void. 

(b.)  A  bequeaths  5,000  rupees  to  his  niece  if  she  will  desert  her  hus'* 
band.    The  bequest  is  void. 
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115.  Where  a  will  imposes  a  condition  to  be   fulfilled  before 
Fulfilment  of  condi-     *^®  legatee  Can  take  a  vested  interest  in  the 

tiou  precedent  to  vest-  thing  bequeathed,  the  condition  shall  be  con- 
ing of  legacy,  sidered  to  have  been  fulfilled  if  it  has  been 
substantially  complied  with. 

Jllu8iraiio7i8. 

(a.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  of  15,  C,  D,  and  E.  A  marries  with  the  written  consent  of  B. 
0  is  present  at  tlie  marriage.  D  sends  a  present  to  A  previous  to  the 
marriage.  E  has  been  personally  iiifornjed  by  A  of  his  intentions,  aud  has 
made  no  objection.     A  lias  fulfilled  the  condition. 

(6)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  B,  C,  and  D.  D  dies.  A  marries  with  the  consent  of  B  and 
C.     A  has  fulfilled  tlje  condition. 

(c)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  of  B,  0,  and  D.  A  marries  in  the  lifetime  of  B,  C,  and  D. 
with  the  consent  of  B  and  0  only.    A  has  not  fulfilled  the  condition. 

(d)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  ranrry  with 
the  consent  of  B,  C,  and  D.  A  obtains  the  unconditional  assent  of  B,  C, 
and  D,  to  his  marriage  with  E.  Afterwards  B,  C,  and  D  capriciously 
retract  their  consent.     A  marries  E.    A  has  fulfilled  the  condition. 

(c)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry 
with  the  consent  of  B,  C,  aud  D.  A  marries  without  the  consent  of  B, 
C,  and  D,  but  obtains  their  consent  after  the  marriage.  A  has  not 
fulfilled  the  condition. 

(/)  A  makes  his  will,  whereby  he  bequeaths  a  sum  of  money  to  B  if 
B  shall  marry  with  the  consent  of  A's  executors.  B  marries  during  the 
lifetime  of  A,  and  A  afterwards  expresses  his  approbation  of  the  marriage. 
A  dies.     The  bequest  to  B  takes  eflfect. 

(g)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain  document 
within  a  time  specified  in  the  will.  The  document  is  executed  by  A 
within  a  reasonable  time,  but  not  within  tlie  time  specified  in  the  will. 
A  has  not  performed  the  condition,  and  is  not  entitled  to  receive  the 
legacy. 

116.  Where  there  is  a  bequest  to  one  person,  and  a  bequest 
Bequest  to     A,     of  the   same  thing  to  another,  if  the   prior 

and,  on  failure  of  bequest  shall  fail,  the  second  bequest  shall 
prior  bequest,  to  B.  take  efFect  upon  the  failure  of  the  prior 
bequest,  although  the  failure  may  not  have  occurred  in  the 
manner  contemplated  by  the  testator. 

Illusirations. 

(a)  A  bequeaths  a  sum  of  money  to  his  own  children  surviving  him, 
and,  if  they  all  die  under  18,  to  B.  A  dies  without  having  ever  had  a 
child.    The  bequest  to  B  takes  effect. 

(6)  A  bequeaths  a  sum  of  money  to  B,  on  condition  that  he  shall 
execute  a  certain  document  »vithin  three  months  after  A's  death,  and,  if 
he  should  neglect  to  do  so,  to  C.  B  dies  in  the  testator's  lifetime.  The 
bequest  to  C  takes  effect. 
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117.  Where  the  will  'shows  an  intention  that  the  second 
When  second  be-     bequest  shall  take  effect  only  in  the  event 

quest  not  to  take  of  the  first  bequest  failing  in  a  particular 
effect  on  failure  of  manner,  the  second  bequest  shall  not  take 
^'■^*-  effect  unless  the  prior  bequest  fails  in  that 

particular  manner. 

Illustration. 
A  makes  a  beqnest  to  his  wife,  but  in  case  she  should  die  in  liis 
lifetime,  bequeaths  to  B  that  whicli  he  had  bequeathed  to  her.  A  and 
his  wife  perish  together  under  circumstances  which  make  it  impossible 
to  prove  that  she  died  before  him.  The  bequest  to  B  does  not  take 
effect. 

118.  A   bequest   may   be    made  to    any  person    with   the 
Bequest  over  con-     condition  superadded  thut,  in  case  a  specified 

ditioual  upon  happen-     uncertain    event    shall    happen,    the   thincr 

ing  ornot  happening      ,  ^i      i      i     n  /  W 

of  specified  uncertaiS     bequeathed   shall  go  to  another    person  ;   or 

cv^'i*'  that,   in   case  a   specified    uncertain    event 

shall  not  happen,  the  thing  bequeathed  shall  go  over  to  another 

person. 

In  each  case  the  ulterior  bequest  is  subject  to  the  rules 
contained  in  sections  107,  108,  109,  110,  111,  112,  113,  114, 
116,  and  117. 

Illustrations. 
(a)     A  sum  of  money  is  bequeathed  to  A,  to  be   paid  to  him  at  the  age 
of  18,  and,  if  he  hhall  die  before  he  attains  that  age,  to  B.   A  takes  a  vested 
interest  in  the  legacy,  subject  to  be  divested  and  to  go  to  B  in  case  A 
shall  die  under  IS. 

(6)  An  estate  is  bequeathed  to  A,  with  a  proviso  that,  if  A  shall 
dispute  the  competency  of  the  testator  to  make  a  will  the  estate  shall 
goto  B.  A  disputes  the  competency  of  the  testator  to  make  a  will.  The 
estate  goes  to  B. 

(c)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B,  but  if  B  shall  then  be  dead,  leaving  a  son,  such  son  is  to  stand  in  the 
place  of  B.  B  takes  a  vested  interest  in  the  legacy,  subject  to  be  divested 
if  he  dies  leaving  a  son  in  A's  lifetime. 

{d)  A  sum  of  money  is  bequeathed  to  A  and  B,  and  if  either  should 
die  during  the  life  of  C,  then  to  the  survivor  living  at  the  death  of  0.  A 
and  B  die  before  0.  The  gift  over  cannot  take  effect,  but  tiie  represen- 
tative of  A  takes  one-half  of  the  money,  and  the  representative  of  B 
takes  the  other  half. 

{e.)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and  directs  the 
fund  to  be  divided  at  her  death  equally  among  her  three  children,  or  such 
of  them  as  sliall  be  living  at  her  death.  All  the  children  of  B  die  in  B's 
lifetime.  The  bequest  over  cannot  take  effect,  but  the  interest  of  the 
children  pass  to  their  representatives. 

119.  An  ulterior  bequest  of  the  kind  contemplated  by   the 
Condition  mast  be     l^ist    preceding   section   cannot   take   effect, 

strictly  fulfilled.  unless  the  condition  is  strictly  fulfilled. 


.  .  Illustrations. 

(«.)  A  legacy  is  bequeathed  to  A  with  a  proviso  that  if  he  marries 
without  the  consent  of  B,  C,  and  D,  the  legacy-  shall  go  to  E.  D  dies. 
Even  if  A  marries  without  the  consent  of  B  and  C,  the  gift  to  E  does  not 
take  effect. 

(6.)  A  legacy  is  bequeathed  to  A  with  a  proviso  that,  if  he  marries 
without  the  consent  of  B,  the  legacy  shall  go  to  0.  A  marries  with  the 
consent  of  B.  He  afterwards  becomes  a  widower,  and  marries  again 
without  the  consent  of  B.     The  bequest  to  C  does  not  take  effect. 

(c.)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or  marriage,  with 
a  proviso  that,  if  A  dies  under  18,  or  marries  without  the  consent  of  B,  the 
legacy  shall  go  to  C.  A  marries  under  18  without  the  cocsent  of  B.  The 
bequest  to  C  takes  effect. 

Original  bequest  not  120.  If  the  ultcrior  bequest  be  not  valid, 
jftcted  by  invalidity  of    ^^^  original  bequesfc  is  not  afFected  by  it. 

Illustrations. 

(a.)  An  estate  is  beqaeathed  to  A  for  his  life,  with  a  condition  super- 
added that,  if  he  shall  not,  on  a  given  day,  walk  100  miles  in  an  hour,  the 
estate  shall  go  to  B.  The  condition  being  void,  A  retains  bis  estate  as  if 
no  condition  had  been  inserted  in  the  will. 

(6.)  An  estate  is  bequeathed  to  A  for  her  life,  and  if  she  do  not  desert 
her  husband,  to  B.  A  is  entitled  to  the  estate  during  her  life  as  if  no 
condition  had  been  inserted  in  the  will. 

(c.)  An  estate  is  bequeathed  to  A  for  life,  and,  if  he  marries,  to  the 
eldest  son  of  B  for  life.  B,  at  the  date  of  the  testator's  death,  had  not 
had  a  son.  The  bequest  over  is  void  under  section  92,  and  A  is  entitled 
to  the  estate  during  his  life. 

Bequest  conditioned  l^l.  A  bequest  may  be  made  with  the 
that  it  shall  cease  to  condition  superadded  that  it  shall  cease  to 
crfiTd'unclrtolvTnt  ^^''^^^  effect  in  case  a  specified  uncertain  event 
shall  happen  or  not  shall  happen,  or  in  case  a  specified  uncertain 
^*PP®"-  event  shall  not  happen. 

Illustrations. 

(a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  proviso  that,  in 
case  he  shall  cut  down  a  certain  wood,  the  bequest  shall  cease  to  have  any 
effect.     A  cuts  down  the  wood  ;  he  loses  his  life-interest  in  the  estate, 

(b.)  An  estate  is  bequeathed  to  A,  provided  that,  if  the  marries  under 
the  age  of  25,  without  tiie  consent  of  the  executors  named  in  the  will,  the 
estate  shall  cease  to  belong  to  him.  A  marries  under  25  without  the  con- 
sent of  the  executors.     The  estate  ceases  to  belong  to  him. 

(c.)  An  estate  is  bequeathed  to  A  provided  that,  if  he  shall  not  go  to 
England  within  three  years  after  the  testator's  death  his  interest  in  the 
estate  shall  cease.  A  does  not  go  to  England  within  the  time  prescribed. 
His  interest  in  the  estate  ceases. 

(d.)  An  estate  is  bequeathed  to  A,  with  a  proviso  that,  if  she  becomes 
a  nun,  she  shall  cease  to  have  any  interest  in  the  estate.  A  becomes  a 
nun.    She  loses  her  interest  under  the  will. 

(e.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B 
shall  be  then  living,  with  a  proviso  that,  if  B  shall  become  a  nun,  the 


bequest  to  her  shftll  cease  to  have  any  eflFect.    B  becomes  a  nun  in  the 
life-time  of  A.    She  thereby  loses  her  contingent  interest  in  the  fund. 

122.  In  order  that  a   condition   that  a   bequest  shall  cease 
Suchconditionmust     to  have  efFect  may  be  valid    it  is  necessary 

not  be  invalid  under     that  the   event   to   wDich    it   relates  be  one 
section  107.  whicli  could  legally  constitute  the  condition 

of  a  bequest  as  contemplated  by  the  107th  section. 

123.  Where  a  bequest  is  made  with  a  condition  superadded 
„    ,^    . ,     ,  that    unless   the     legatee   shall    perform     a 

Result  of  legatee  ren-  .  i  •  ,  c    ^       - 

dering    impossible    or     Certain  act,  the  suoject  matter  01  the  Deqnest 
mdeflmte^y_^po8tponmg     ^^^^  ^^  ^^    another  person,   or  the  bequest 

pSm^n??' orwSS  sball  cease  to  have  efFect,  but  no  time  is 
subject-matter  to  go  specified  for  the  performance  of  the  act,  if 
the  legatee  takes  any  step  which  renders 
impossible  or  indefinitely  postpones  the  performance  of  the  act 
required,  the  legacy  shall  go  as  if  the  legatee  hud  died  without 
performing  such  act. 

Illustrations. 
(a)    A  bequest  is  made  to  A  with  a  proviso  that,  unless  he  enters  the 
army,  the  legacy  shall  go  over  to  B.     A  takes  holy  orders,  and  thereby 
renders  it  impossible  that  he  should  fulfil  the  condition.     B  is  entitled  to 
receive  the  legacy. 

(6)  A  bequest  is  made  to  A,  with  a  proviso  that  it  shall  cease  to  have 
any  effect  if  he  does  not  marry  B's  daughter.  A  marries  a  stranger,  and 
thereby  indefinitely  postpones  the  fulfilment  of  the  condition.  The 
bequest  ceases  to  have  effect. 

124.     Where  the  will  requires  an  act  to  be  performed  by  the 
Performance  of  con-     ^^g^^^®  within  a  specified   time,  either  as  a 
dition,   precedent  or    Condition   to  he  fulfilled  before  the  legacy  is 
subsequent^^  within     enjoyed,  or  as  a  condition  upon  the  non-ful- 
^^^^^  ^    ^    '  filment  of  which  the  'subject-matter  of  the 

bequest  is  to  go  over  to  another  person,  or  the  bequest  is  to 
cease  to  have  eflfect,  the  act  must  be  performed  within  the  time 
specified  unless  the  performance  of  it  be  prevented  by  fraud,  in 
which  case  such  further  time  shall  be  allowed  as  shall  be 
Further  time  in  requisite  to  make  up  for  the  delay  caused 
case  of  fraud.  by  such  fraud. 
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PART    XVII. 

Or  Bequests  with  Directions  as  to  Application  or 
Enjoyment. 

125.  Where  a  fund  is  b9que«itlied   absolutely  to  or  for  the 
Direction  that  funds     benefit  of  any  person,  but    the  will  contains 

cirSner  ZiSs  a  direction  that  it  shall  be  applied  or  enjoyed 
absolute  bequest  of  same     ^^   ^   particular  manner,  the   legatee   shall 

to  or  tor  neneflt  of  any  r  ^  7  p  •  p      . 

person.  be  entitled    to  receive  the  tuna  as  it   the 

will  had  contained  no  such  direction. 
Illustrations. 
A  sum  of  money  is    bequeathed   towards    purchasing  a  country- 
residence  for  A,  or    to  purchase  an  annuity  for  A,    or   to  purchase  a 
commission  in  the  army  for  A,  or  to  place  A  in  any  business.     A  chooses 
to  receive  the  legacy  in  money.     He  is  entitled  to  do  so. 

126.  Where  a  testator  absolutely  bequeaths  a  fund,  so  as 
Direction  that  mode     *»  sever  it  from  his  own  estate,  but  directs 

of  enjoyment  of  abso-  that  the  mode  of  enjoyment  of  it  by  the 
l^l^JflT'fV'**'^^     legatee   shall  be  restricted  so  as  to  secure  a 

restnctecl,    to   secure  •/»ii  n    n  •  n    t  r» 

specified  benefit  for  specined  benefit  for  the  legatee,  it  that  benefit 
legatee.  cannot  be  obtained  for  the  legatee,  the  fund 

belongs  to  him  as  if  the  will  had  contained  no  such  direction. 

Illustrations. 

(a)  A  bequeaths  the  residue  of  his  property  to  be  divided  equally 
among  his  daughters,  and  directs  that  the  shares  of  the  daughters  shall 
be  settled  upon  themselves  respectively  for  life,  and  be  paid  to  their 
children  after  their  death.  All  the  daughters  die  unmarried.  The 
representatives  of  each  daughter  are  entitled  to  her  share  of  the  residue. 

(6)  A  directs  his  trustees  to  raise  a  sum  of  money  for  his  daughter, 
and  he  then  directs  that  they  shall  invest  the  tund,  and  pay  the  income 
arising  from  it  to  her  during  her  life,  and  divide  the  principal  among  her 
children  after  her  death.  The  daughter  dies  without  having  ever  had  a 
child.     Her  representatives  are  entitled  to  the  fund. 

127.  Where  a  testator  does  not  absolutely  bequeath  a  fund, 

X,         .     n  -     ,     so  as  to  sever  it  from  his   own  estate,  but 
iJequest  01  rund        .  .      ^  ,    .  i  ,       /. 

for  certain  pur-  gives  it  tor  certain  purposes,  and  park  ot 
poses,  some  of  those  purposes  cannot  be  fulfilled,  the  fund, 
which  cannot  be  or  SO  much  of  it  as  has  not  been  exhausted 
fulfilled.  upon  the  objects  contemplated    by  the  will, 

remains  a  part  of  the  estate  of  the  testator. 
♦  Illustrations. 
(a)  A  directs  that  his  trustees  sliall  invest  a  sum  of  money  in  a 
particular  way,  and  shall  pay  the  interest  to  his  son  for  life,  and,  at  hia 
death,  shall  divide  the  principal  among  the  children  :  the  son  dies 
without  having  ever  had  a  child.  The  fund,  after  the  son's  death,  belongs 
to  the  estate  of  the  testator. 


» 
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(b)  A  bequeaths  the  residue  of.  his  estate  to  be  divided  equally  among 
his  daughters,  with  a  direction  that  they  are  to  have  the  interest  only 
during  their  lives,  f  and  that  at  their  decease  the  fund  shall  goto  their 
children.  Tha  daughters  have  no  children.  The  fund  belongs  to  the 
estate  of  the  testator. 


PART    XVIII. 

Of  Bequest  to  an  Executor. 

128.     If  a    legacy  is  bequeathed  to  a  person  who  is  named  an 

Legatee  named  as     executor   of  the  will,   he  shall  not  take  the 

executor  cannot  take     leoracv  unless  he  proves  the  will,  or  otherwise 

unless  he  shows  lutea-  ^    .,,  •    .       i-         j.  l 

tion  to  act  as  executor,     manitests  an  intention  to  act  as  executor. 

Illustration. 
A  legacy  is  given  to  A,  who  is   named  an  executor.     A  orders  the 
funeral   according  to  the  directions  contained   in  the  will,  and  dies  a  few 
days  after  the  testator,  without  having  proved  the  will,  A  has  manifested 
an  attention  to  act  as  executor. 


PART    XIX. 

Of  Specific  Legacies. 

129.     Where  a  testator  bequeaths  to  any    person  a  specified 
Specific     legacy     part   of  his  property   which  is  distinguished 
defined,  from  all   other  parts    of  his    property,    the 

legacy  is  said  to  be  specific. 

Illustratiojis. 
(a)     A  bequeaths  to  B — 

"the  diamond-ring  presented  to  him  by  C  :" 
"his  gold  chain  :  " 
"  a  certain  bale  of  wood  : " 
"  a  certain  piece  of  cloth  : " 

"all  his   household-goods,    which  ishall  be   in   or    about  his 
dwelling-house,  in  M  Street,  in  Calcutta,   at  the  time  of  his 
death  : " 
"  the  sura  of  1,000  rupees  in  a  certain  chest : " 
"the  debt  which  13  owes  him." 
"  all  his  bills,  bonds,  and  securities  belonging  to  him,  lying  in 

his  lodgings  in  Calcutta  : " 
"  all  his  furniture  in  his  house  in  Calcutta:  " 
"  all  his  goods  on  board  a  certain  ship  then  lying  in  the  river 

Hugli : " 
"2,000  rupees  which  he  has  in  the  hands  of  C :" 
"  the  money  due  to  him  on  the  bond  of  D  : " 
"his  mortgage  on  the  Rampur  factory  :" 

"  one-half  of  ;the  money  owing  to  him  [on  his  mortgage  of 
Rampur  factory  : " 
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**  1,000  rupees,  being  part  of  a  debt  due  to  him  from  C  :" 

"  his  capital  stock  of  1,000^.  in  East  India  stock  :" 

"  his  promissory  notes  of  the  Qovernmeut  of  India,  for  10,000 

rupees,  in  their  four  per  cent  loan  :  " 
"  all  such  sums  of  money  as  his  executors  may,  after  his 
death,  receive  iu  respect  of  the  debt  due  to  him  from  the 
insblvent  firm  of  D  and  company : " 
**ail  the  wine  which  he  may  have  in  his  cellar  at  the  time  ot 
his  death:" 
'*  such  of  his  liorses  as  B  may  select :  " 
"nil  his  shares  in  the  Bank  of  Bengal  :  " 
'« all  the  shares  in  the  Bank  of  Bengal  which  he  may  possess  at 

the  time  of  his  death  :  " 
«'  all  the  money  which  ha  has  in  the  5^  per  cent,  loan  of  the 

Government  of  India  : " 
"  all  the  Government  securities  he  shall  be  entitled  to  at  the 
time  of  his  decease." 
Each  of  these  legacies  is  specific. 
{b.)    A,  having  Government  promissory  notes  for  10,000  rupees,  be- 
queaths to  his  executors  '*  Government  promissory  notes  for  10,000  rupees 
in  trust  to  sell  "  for  the  benefit  of  B. 
The  legacy  is  specific. 
(c)    A  having  property  at  Benares,  and. also  in  other  places,  bequeaths 
to  B  all  his  property  at  Benares. 
The  legacy  is  specific. 
{d.)    A  bequeaths  to  B— 

his  house  in  Calcutta  : 
his  zamiudari  of  Rampuv  : 
his  taluq  of  Ramnagar  : 
his  lease  of  the  indigo-factory  of  Salkya  : 
an  annuity  of  500  rupees  out  of  the  rents  of  his  zamindari 
of  W. 
A  directs  his  zamindari  of  X.  to  be  sold,  and  the  proceeds  to  be  in- 
vested for  the  benefit  of  B. 

Each  of  these  bequests  is  specific. 
(e.)     A,  by  his  will,  charges  his  zamindari  of  Y  with  an  annuity  of 
1,000  rupees  to  C  during  his  life,  and  subject  to  this  charge  he  bequeaths 
the  zamindari  to  D. 

Each  of  these  bequests  is  specific. 
(f.)    A  bequeaths  a  sum  of  money — 

to  buy  a  house  in  Calcutta  for  B  : 
to  buy  an  estate  in  zilla  Faridpur  for  B  : 
to  buy  a  diamond-ring  for  B  : 
to  buy  a  horse  for  B  : 

to  be  invested  in  shares  in  the  Bank  of  Bengal  for  B  : 
to  be  invested  in  Government  securities  for  B  : 
A  bequeatlis  to  B — 

«  a  diamond-ring  : " 

"  a  horse  :  " 

*'■  10,000  rupees  worth  of  Goyerament  securities : " 
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"  an  annuity  of  500  rupees  : " 
"  2,000  rupees  to  be  paid  in  c<ash  :  " 

"  so  much  money  as  will  produce  5,000  rupees  four  per  cent. 
Government  securities  : " 
These  bequests  are  not  specific. 
(g.)     A  having  property  in  England  and  property  in   India,  bequeaths  a 
legacy  to  B,  and  directs  that  it  shall  be  paid  out    of  the  property  which 
he  may  leave  in  India.     He  also  bequeaths  a  legacy  to  C,  and  directs  that 
it  shall  be  paid  out  of  the  property  which  he  may  leave  in  England, 
No  one  of  these  legacies  is  specific. 

130.  Where  a  sum  certain  is  bequeathed,   the  legacy  is  not 
Bequest  of  sum  certain     Specific   merely   because    the    stocks,   funds 

Zmch  invested  a*e"di"  ^^  Securities  in  which  it  is  invested,  are  des- 
cribed, cribed  in  the  will. 

Illustration* 
A  bequeaths  to  B — 

"  10,000  rupees  of  his  funded  property  : " 

"  10,000  rupees  of  his  property  now  invested  in  shares  of  the 

East  Indian  Kail  way  Company  :  " 
*•  10,000  rupees,  at  present  secured  by  mortgage  of   Rarapur 
factory." 
No  one  of  these  legacies  is  specific. 

131.  Where  a  bequest  is  made,  in  general  terms,  of  a  cer- 
Bequest  of  stock  Where     ^^10  amount  of  any  kind  of  stock,  the  legacy 

testator  had,  at  date  of  ig  not  specific  merely  bccause  the  testator 
amounto^stock of'^same  was,  at  the  date  of  his  will,  possessed  of  stock 
^'"'^'  of  the  specified  kind,  to  an   equal  or    greater 

amount  than  the  amount  bequeathed. 

Illustration. 

A  bequeaths  to  B  5,000  rupees  five  per  cent.  Government  securities. 
A  had,  at  the  date  of  the  will,  five  per  cent.  Government  securities  for 
5,000  rupees. 

The  legacy  is  not  specific. 

132.  A   money-legacy   is  not  specific   merely  because  the 
Bcquestof  money  where     will  directs   its   payment   to    be   postponed 

not  payable  until  part  of  xx^iiW  some  part  of  the  pronerty  of  the  testa- 
testator's    property   dis-  i     i,  ,     ^    ,  i  I  j     "^  .    •     r 

posed  of  in  certain  way.  tor  shall  have  been  redaced  to  a  certain  lorm, 
or  remitted  to  a  certain  place. 

Illustration. 

A  bequeaths  to  B  10,000  rupees,  and  directs  that  this  legacy  shall  be 
paid  as  soon  as  A's  property  in  India  shall  be  realized  in  England. 

Tlie  legacy  is  not  specific. 

133.  Where  a  will  contains  a  bequest  of  the  residue  of  the 

,^,  ^  ^     testator's  property  alono;   with  an  enumera- 

Whon    enumerated      , .  ^      ^       ^   .    "^  n  ,  i. 

articles  not    deemed     tion    of    some  items  ot   property   not  previ- 

specifically  bequeath-     ously  bequeathed,   the    articles    enumerated 

shall    not    be  deemed    to    be     specifically 

bequeathed. 


134.  Where  property    is   specifically    bequeathed   to   two 
-,  ^    ..      .    ,  or   more  persons  in   succession,  it  shall  be 

Retention,  in  form,  .       i    •      ,i  ^    r  •■  i  •   i     xi        ,      ,    . 

of  specific  bequest  to     retained   in  thd  lorm  in  which  the  testator 
several    persons    in     j^ft  it,  although  it  may  be  of  such  a  nature 
that  its  value  is  continually  decreasing. 

Illustrations. 

(a)  A,  having  a  lease  of  a  house  for  a  term  of  years,  15  of  which  were 
unexpired  at  the  time  of  his  death,  has  bequejithed  the  lease  to  B  for  his 
life,  and,  after  B's  death,  to  0.  B  is  to  enjoy  the  property  as  A  left  it, 
although,  if  B  lives  for  15  years,  C  can  take  nothing  under  the  bequest. 

(&)  A  having  an  annuity  during  the  life  of  B,  bequeaths  it  to  C  for 
his  life,  and  after  C's  death  to  D.  C  is  to  enjoy  the  annuity  as  A  left  it, 
although,  if  B  dies  before  D,  D  can  take  nothing  under  the  bequest. 

135.  Where   property  comprised  in  a  bequest  to  two  or 

o  1        ,  .      ^L      more  persons  in  succession  is  not  specifically 

Sale  and  invest-  r        ■..,,,,.,.         ,        '^       n       -^ 

ment  of  proceeds  of     bequeatned,   it  shall,   in  the   absence  or   any 

property  bequeath-     direction  to  the  contrary,  be  sold,  and  the 

ed  to  two  or  more     proceeds  of  the  sale  shall  be  invested  in  such 

persons  in  succes-     securities  as  the  High  Court  may,  by  any 

"^°*  general  rule  to  be  made  from  time  to  time, 

authorize  or  direct,  and   the  fund  thus    constituted  shall  be 

enjoyed  by  the  successive  legatees  according  to  the  terms  of 

the  will. 

Illustration. 

A,  having  a  lease  for  a  term  of  years,  bequeaths  "  all  his  property  " 
to  B  for  life,  and  after  B's  death  to  0.  The  lease  must  be  sold,  and  the 
proceeds  invested  as  stated  in  the  text,  and  the  annual  income  arising 
trom  the  fund  is  to  be  paid  to  B  for  life.  At  B's  death  the  capital 
of  the  fund  is  to  be  paid  to  C. 

.^:Z  pif  TeSe?         136.     If  there  be   a  deficiency    of  assets 
specific  legacy   not  to     to  pay  legacies,  a  specific  leojacy  is  not  liable 

abate  with  general  lega-       ,  i     ,  -^i     ?i  i  i°         • 

cies.  to  abate  with  the  general  legacies. 


PART    XX. 

Of  Demonstrative  Legacies. 

137.     Where  a  testator  bequeaths  a  certain  sum  of  money  or 

Demonstrative  le-     a  certain  quantity   of  any  other  coniinodity, 

gacy  defined.  and  refers  to  a  particular  fund  or  stock  so  as 

to  constitute  the  same  the  primary   fund  or  stock  out  of  which 

payment  is  to  be  made,  the  legacy  is  said  to  be   demonstrative. 

Explanation. — The  distinction   between  a  specific  legacy 
and  a  demonstrative  legacy  consists  in  this,  that, 


LI 

where  specified  property  is  given  to  the  legatee,  the  legacy 
is  specific : 

where  the  legacy  is  directed  to  be  paid  out  of  a  specified 
.  property,  it  is  demonstrative. 

llluUrations. 
(a)     A  beqaeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him 
from  W.     He  also  bequeaths  to  C  1,000  rupees,  to  be  paid  cut  of  the 
debt  due  to  him  from  VV.    The  legacy  to  B  is  specific  ;  the  legacy  to  C 
is  demonstrative. 

(6)    A  bequeaths  to  B — 

"ten  bushels  of  the  corn  which  shall  grow  in  his  field  of 
Greenacre : " 
"  80  chests  of  the  indigo  which  shall  be  made  at  his  factory  of 

Rampur :" 
"  10,000  rupees  out  of  his  five  per  cent,  promissory  notes  of 

the  Government  of  India  :" 
an  annuity  of  500  rupees  "  from  his  funded  property  :" 
"  1,000  rupees  out  of  the  sum  of  2,000  rupees  due  to  him 
by  C  : " 
A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of  the 
rents  arising  from  his  taluq  of  Ramnagar. 
A  bequeaths  to  B — 

*'  10,000  rupees  out  of  his  estate  at  Ramnagar,  or  charges  it  on 

his  estate  at  Ramnagar  :  " 
"  10,000  rupees,  being  his  share  of  the  capital  embarked  in  a 
certain  business." 
Each  of  these  bequests  is  demonstrative. 
138.     Where  a  portion  of  a  fund  is  specifically  bequeathed, 
and  a  legacy  is  directed  to  be  paid  out  of  the 
when  legacy  dlrSd     Same  fund,  the  portion  specifically  bequeath- 
to  be  paid  out  of  fund     ed  shall   first  be   paid  to  the   legatee,  and 
iegacy!'^''^°^'^'''^'     the  demonstrative  legacy  shall  be  paid  out 
of  the  residue  of  the  .fund,  and,  so  far  as  the 
residue   shall   be   deficient,  out   of  the   general  assets   of  the 
testator. 

Illustration. 
A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from 
W.  He  also  bequeaths  to  G  1,000  rupees  to  be  paid  out  of  the  debt  due 
to  him  from  W.'  The  debt  due  to  A  from  W  is  only  1,500  rupees;  of 
these  1,500  rupees,  1,000  rupees  belong  to  B,  and  500  rupees  are  to  be 
paid  to  C.  0  is  also  to  receive  500  rupees  out  of  the  general  assets  of  the 
testator. 


LII 

PART  XXI. 

Of  Ademption  of  Legacies. 

139.  If  anj^thing   which  has   been    specifically  bequeathed 
Ademption  explain-    ^oes  not  beloug  to  the  testator  at  the  time 

ed.  of  his  death,  or  has  been  converted  into  pro- 

perty of  a  different  kind,  the  legacy  is  adeemed  ;  that  is,  it  can- 
not take  effect  by  reason  of  the  subject-matter  having  been 
v^ithdrawn  from  the  operation  of  the  will. 

Ulusirations, 
(a.)    A  bequeaths  to  B — 

"  the  diamond-ring  presented  to  him  by  C  : " 
^  "  his  gold-chain  : " 

"  a  certain  bale  of  wool  :  " 

"  a  certain  piece  of  cloth  :  " 

"all  his  household-goods  which  shall  be  in  or  about  his 

dwelling:  house  in  M.  Street  in  Oalcutta,  at  the  time  of 

his  death," 

A,  in  his  lifetime — 

sells  or  gives  away  the  ring  : 

converts  the  chain  into  a  cup  : 

converts  the  wool  into  cloth  : 

makes  the  cloth  into  a  garment : 

takes  another  house  into  which  he  removes  all  his  goods. 

Each  of  these  legacies  is  adeemed. 
(&.)    A  bequeaths  to  B — 

"  the  sum  of  1,000  rupees  in  a  certain  chest :  '* 
*'  all  the  horses  in  his  stable." 

At  the  death  of  A,  no  money  is  found  in  the  chest,  and  no  horses  in 
the  stable.    The  lagacies  are  adeemed. 

(c.)  A  bequeaths  to  'B  certain  bales  of  goods.  A  takes  the  goods 
with  him  on  a  voyage.  The  ship  and  goods  are  lost  at  sea,  and  A  is 
drowned.    The  legacy  is  adeemed. 

140.  A  demonstrative  legacy  is  not  adeemed  by  reason  that 

the  property  on  which  it  is  charged  by  the 

of  the  testator,  or  has  beeu  converted  into 
property  of  a  different  kind  ;  but  it  shall,  in  such  case,  be  paid 
out  of  the  general  assets  of  the  testator. 

141.  Where  the  thing  specifically  bequeathed  is  the  right 
Ademption  of  specific     to  reccive  Something  of  value  from  a  third 

^rmeS^LmSd  V^^^^y^  ^^^  the  testator  himself  receives  it, 
party.  the  bcquest  is  adeemed. 
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Illustrations. 

(a,)    A  bequeaths  to  B— 

'*  the  debt  which  C  owes  him  :" 
"  2,000  rupees  which  he  has  in  the  hands  of  D : '' 
"  the  money  due  to  him  on  the  bond  of  E  : " 
"  his  mortgage  on  the  Rampur  factory. " 

All  these  debts  are  extinguished  in  A's  lifetime,  some  with  and  some 
without  his  consent.    All  the  legacies  are  adeemed. 

(6.)  A  bequeaths  to  B  ''  his  interest  in  certain  policies  of  life  assurance," 
A  in  his  lifetime  receives  the  amount  of  the  policies.  The  legacy  is 
adeemed. 

142.  The  receipt  by  the  testator  of  a  part  of  an  entire  thing 
Ademption  pro  ianto    spccitically  bequeathed,  shall  operate  as  an 

SL^orenSe  thSg^spe-     ademption  of  the  legacy  to  the  extent  of  the 

cificaily bequeathed.  SUm  SO  received. 

Illustration. 
A  bequeaths  to  B  "  the  debt  due  to  him  by  0."    The  debt  amounts 
to  10,000  rupees,    C  pays  to  A  5,000  rupees,  the  one-half  of  the  debt. 
The  legacy  is  revoked  by  ademption  so  far  as  regards  the  5,000  rupees 
received  by  A. 

143.  If  a  portion  of  an  entire  fund  or  stock  be  specifically 
Ademption  pro  <au-     bequeathed,  the  receipt  by  the  testator  of  a 

<o  by  testator's  receipt  portion  of  the  fund  or  stock  shall  operate  as 
L'nrof,°MchpoT«oo  a"  ademption  only  to  the  extent  of  the 
has  been  specifically  amount  SO  received  ;  and  the  residue  of  the 
bequeathed.  f^^^  qj.  q^qq^  gjiall  be  applicable  to  the  dis- 

charge of  the  specific  legacy. 

I  llustration. 
A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees  due  to  him 
from  W.     A  in  his  lifetime  receives  6,000  rupees,  part  of  the  10,000  rupees. 
The  4,000  rupees  which  are  due  from  W  to  A  at  the  time  of  his  death 
belong  to  B  under  the  specific  bequest. 

144.  Where  a  portion  of  a  fund  is  specifically   bequeathed 
Order  of  payment    to  oue  legatee,  and  a  legacy  charged  on  the 

where  portion  of  fund  game  fund  is  bequeathed  to  another  legatee, 
edTo  one  ^egSee^  and  if  the  testator  receives  a  portion  of  that  fund, 
legacy  charged  o  n  and  the  remainder  of  the  fund  is  insufficient 
anT tSato^r  ^having  to  pay  both  the  Specific  and  the  demunstra- 
received  portion  o  f  tive  legacy,  the  Specific  legacy  shall  be  paid 
^uffiSt  WoS  first,  and  the  residue  (if  any)  of  the  fund 
legacies,  skall  be  applied,  so  far  as  it  will  extend,  in 

payment  of  the  demonstrative  legacy,  and  the  rest  of  the  de- 
monstrative legacy  shall  be  paid  out  of  the  general  assets  of  the 
testator. 
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Illustraiion, 
A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of  2,000  rupees  due 
to  him  from  W.  He  also  bequeaths  to  0  1,000  rupees  to  be  paid  out  of 
the  debt  due  to  him  from  "W.  A  afterwards  receives  600  rupees  part  of 
that  debt,  and  dies  leaving  only  1,500  rupees  due  to  him  from  W.  Of 
these  1,500  rupees;  1,000  rupees  belong  to  B,  and  500  rupees  are  to  be  paid 
to  C.  C  is  also  to  receive  500  rupees  out  of  the  general  assets  of  the 
testator. 

Ademption  where  145.  Where  stock,  which  has  been  speci- 
^uluTddo'rnJt  ex:  fically  bequeathed,  does  not  exist  at  the  tes- 
ist  at  teBtator'a  death,     tator  s  death,  the  legacy  is  adeemed. 

Illustration. 
A  bequeaths  to  B — 

'« his  capital  stock  of  l,O0OZ.  in  East  India  Stock : " 
**his  promissory  notes  of  the  Government  of  India  for  10,000 
rupees  in  their  four  per  cent,  loan." 
A  sells  the  stock  and  the  notes.    The  legacies  are  adeemed. 

146.  Where  stock,  which  has  been   specifically  bequeath- 
.,     ,,  ,  ,      ed,  does  only  in  part  exist  at  the  testator's 

Ademption   pro  tanio        -,    *    ,        ,1       *i  ^      •  j  j  r 

>where  stock,  specifically  death,  the  legacy  IS  aaeemed,  so  tar  as 
SroSy^t  TestatoS  regards  that  part  of  the  stock  which  has 
^*^^'  ceased  to  exist. 

Illustration. 
A  bequeaths  to  B  "  his  10,000  rupees  in  the  6h  per  cent,  loan  of  the 
Government  of  India."    A  sells  one-half  of  his  10,000  rupees  in  the  loan 
in  question.    One-half  of  the  legacy  is  adeemed. 

147.  A  specific  bequest  of  goods  under  a  description  con- 
«     A     *•.„  .fc^o      necting   them  with  a  certain   place  is   not 

Non-ademption  of  spe-  o  ,  t     ,     ,  i       ^  1  , 

cific  bequest  of  goods  adeemed  by  reason  that  they  have  been 
Sith"cCTta1n  piTcer  by  removcd  from  such  place  from  any  temporary 
reason  of  removal.  cause,  or  by  fraud,  or  without  the  knowledge 

or  sanction  of  the  testator. 

Illustrations. 

A  bequeaths  to  B  *'  all  his  household  goods  which  shall  be  in  or  about 
bis  dwelling-house  in  Calcutta  at  the  time  of  bis  death. "  The  goods  are 
removed  from  the  house  to  save  them  from  fire.  A  dies  before  they  are 
brought  back. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  or 
about  his  dwelling-house  in  Calcutta  at  the  time  of  his  death."  During 
A's  absence  upon  a  journey,  the  whole  of  the  goods  are  removed  from  the 
house.    A  dies  without  having  sanctioned  their  removal. 

Neither  of  these  legacies  is  adeemed, 

148.  The  removal  of  the  thing  bequeathed  from  the  place 
When  removal  of     ^^  which  it  is  stated  in  the  will  to  be  situated 

things  bequeathed  does  not  Constitute  an  ademption,  where  the 
ftdeL  tion  °°°^*^*'^*®  place  is  only  referred  to  in  order  to  com- 
*  ®°^P  ^^^'  pietQ  tijQ  description  of   what  the  testator 

meant  to  bequeatL 
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Illustrations, 

A  bequeaths  to  B  all  the  bills,  bonds,  and  other  securities  for  money 
belonging  ;to  him,  then  lying  in  his  lodgings  in  Calcutta.  At  the  time 
of  his  death,  these  effects  bad  been  removed  from  his  lodgings  in 
Calcutta. 

A  bequeaths  to  B  all  his  furniture  than  in  his  house  in  Calcutta. 
The  testator  has  a  house  at  Calcutta  and  another  at  Chinsurah,  in  which 
he  lives  alternately,  being  possessed  of  one  set  of  furniture  only,  which 
he  removes  with  himself  to  each  house.  At  the  time  of  his  death,  the 
furniture  is  in  the  house  at  Chinsurah. 

A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship  thenilying  in 
the  river  flugli.  The  goods  are  removed  by  A's  directions  to  a  ware- 
house, in  wliich  they  remain  at  the  time  of  A's  death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

149.  Where  tbe  thing  bequeathed  is  not  the  right  to  receive 
When    thin      be-     Something  of  value  from  a  third  person,  but 

queathed  is  a  valuable     the   money  or  other  commodity  which   shall 
to    be  received   by     j^g   received   from   the    third    person  by  the 

testator    from    third      .      .    ^       i.         in        ,       ■,  .  i    i-  ^i 

person;  and  testator     testator  hunself  or  by  his  representatives,  tne^ 
himself  or  his  repre-     receipt   of    such   sum    of  money   or   other 
^^^^^^.^y.  -^^  ^^^  testator  shall    not  cons- 
titute an  ademption  ; 

but,  if  he  mixes  it  up  with  a  general  mass  of  his  property, 
the  legacy  is  adeemed. 

Illustration. 

A  bequeaths  to  B  whatever  sum  may  be  received  from  his  claim  on 
C.  A  receives  the  whole  of  his  claim  on  C,  and  sets  it  apart  from"  the 
general  mass  of  his  property.     The  legacy  is  not  adeemed. 

150.  Where   a   thing  specifically  bequeathed  undergoes    a 

change  between  the  date  of  the  will  and  the 
tion^oTfaw'o?  sSEje't  tcstator's  death,  and  the  change  takes  place 
of  specific  bequest  be-  by  operation  of  law,  or  in  the  course  of 
'jrwfdlr"'"'  execution  of  the  provisioDS  of  any  legal 
instrument  under  which  the  thing  be- 
queathed was  held,  the  legacy  is  not  adeemed  by  reason  of 
such  change. 

Illustration. 

A  bequeaths  to  B  "all  the  money  which  he  has  in  the  5^  per  cent, 
loan  of  the  Government  of  India."  The  securities  for  the  6|  per  cent, 
loan  are  converted  during  A's  lifetime  into  five  per  cent,  stock. 

A  bequeaths  to  B  the  sum  of  2,000?.  invested  in  Consols  in  the  names 
of  trustees  for  A.  The  sum  of  2,000/.  is  transferred  by  the  trustees  into 
A's  own  name. 

A  bequeaths  to  B  the  sura  of  10,000  rupees  in  promissory  notes  of  the 
Government  of  India,  which  he  has  power,  under  his  marriage  settlement, 
to  dispose  of  by  will.  Afterwards,  in  A's  lifetime,  the  fund  is  converted 
into  Consols  by  virtue  of  an  authority  contained  in  the  settlement. 


LVI 

No  one  of  these  legacies  has  been  adeemed. 
161.    Where  a  thing  specifically  beq^ueathed   undergoes  a 

Change  of  subject  change  between  the  date  of  the  will  and  the 
urithont  testator's  testator's  death,  and  the  change  takes  place 
knowledge.  without   the  knowledge  or  sanction  of  the 

testator,  the  legacy  is  not  adeenned. 

Illustration. 
A  bequaths  to  B  "  all  his  three  per  cent.  Consols."    The  Consols  are 
without  A's  knowledge,  sold  by  his  agent,  and  the  proceeds  converted 
into  East  India  Stock,    This  legacy  is  not  adeemed. 

152.  Where  stock,  which  has  been  specifically  bequeathed,  is 
stock  specifically  be-     lent  to  a  third  party  on  condition  that  it  shall 

S^f^on^onSftiorS     be  replaced  and  it   is   replaced  accordingly, 
it  be  replaced.  the  legacy  is  not  adeemed. 

153.  Where  stock  specifically  bequeathed  is  sold,  and    an 
stock  specifically  be-     equal  quantity  of  the  same  stock  is  after- 

??a?etandteion^ug''S    ^^rds  purchased,  and  belongs  to  the  testator 
testator  at  his  death.  afc  his  death,  the  legacy  is  not  adeemed. 


PART  XII. 


Of  the  Payment  of  Liabilities  in  respect  of  the 
Subject  of  a  Bequest. 

154.     Where  property  specifically  bequeathed  is   subject,  at 
Non-Hability    of    ^^®  death  of  the  testator,  to  any  pledge,  lien, 
executor  to  exone-     or  incumbrance,  created  by  the  testator  him- 
rate   specific   lega-     self,   or   by   any  person    under    whom    he 
*6®s.  claims,    then,   unless   a  contrary   intention 

appears  by  the  will,  the  legatee,  if  he  accepts  the  bequest,  shall 
accept  it  subject  to  such  pledge  or  incumbrance,  and  shall  (as 
between  himself  and  the  testator's  estate)  be  liable  to  make 
good  the  amount  of  such  pledge  or  incumbrance. 

A  contrary  intention  shall  not  be  inferred  from  any  direc- 
tion which  the  will  may  contain  for  the  payment  of  the 
testator's  debts  generally. 

Explanation, — A  periodical  payment  in  the  nature  of  land- 
revenue  or  in  the  nature  of  rent  is  not  such  an  incumbrance  as 
is  contemplated  by  this  section. 

Illusirations. 
(a.)  A  bequeaths  to  B  the  diamond-ring  given  him  by  C.    At  A*s  death 
the  ring  is  held  in  pawn  by  D,  to  whom  it  has  been  pledged  by  A.    It 
is  the  duty  of  A's  executors,  if  the  state  of  the  testator's  assets  will  allo\V 
them,  to  a' low  B  to  redeem  the  ring. 
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(b)  A  bequeaths  to  B  a  zamindari,  which  at  A's  death,  is  subject  to 
a  mortgage  for  10,000  rupees,  and  the  whole  of  the  principal  sum,  to- 
gether with  interest  to  the  amount  of  1,000  rupees,  is  due,  at  A's  death. 
B,  if  he  accepts  the  bequest,  accepts  it  subject  to  this  charge,  and  is  liable, 
as  between  himself  and  A's  estate,  to  pay  the  sum  of  11,000  rupees 
thus  due. 

155.     Where  anything  is  to  be  done  to  complete  the   test- 
Completion  of  tosta-     ator's   title     to  the    thing  bequeathed  it  is 
Ituealhedn/bl'ft     ^  b^    done   at   the    cost  of  the    testator's 

cost  of  his  estate.  estate. 

Illustrations. 
(a.)     A,  having  contracted  in  general  terms  for  the  purchase  of  a  piece 
of  land  at  a  certain  price,  bequeaths  it  to  B,  and  dies  before  he  has  paid  the 
purchase-money.     The  purchase-money  must   be   made  .good   out  of  A's 


(6.)  A,  having  contracted  for  the  purchase  of  a  piece  of  land  for  a  cer- 
tain sum  of  money,  one-half  of  which  is  to  be  paid  down,  and  the  other  half 
secured  by  mortgage  of  the  land,  bequeaths  it  to  B.  and  dies  before  he  has 
paid  or  secured  any  part  of  the  purchase-money.  One-half  of  the  purchase- 
money  must  be  paid  out  of  A's  assets. 

156.  Where   there  is  a  bequest  of  any  interest  in  immove- 
Exoneration  of  lega-     ahle  property,  in  respect  of  which  payment  in 

tee's  immoveable  pro-  the  nature  of  land-revenue,  or  in  the  nature 
Kvenue'or  rent  pay-  t)f  rent,  has  to  be  made  periodically,  the 
able  periodically.  estate  of  the  testator  shall  (as  between  such 

estate  and  the  legatee)  make  good  such  payments  or  a  propor- 
tion of  them  up  to  the  day  of  his  death. 

Illustration. 
A  bequeaths  to  B  a  house,  in  respect  of  which  365  rupees  are  payable 
annually  by  way  of  rent.     A  pays  his  rent  at  the  usual  time,  and  dies  25 
days  after.     A's  estate  shall  make  good  25  rupees  in  respect  of  the  rent. 

157.  In  the  absence  of  any  direction  in  the  will  where  there 
Exoneration  of  spe-     ^^  ^  Specific  bequest  of  stock  ii^  a  joint-stock 

cific  legatee's  stock  in  Company,  if  any  call  or  other  payment  is  due 
joint-stock  company.  f^Qj^  ^he  testator  at  the  time  of  his  death  in 
respect  of  such  stock,  such  call  or  payment  shall,  as  between 
the  testator's  estate  and  the  legatee,  be  borne  by  such  estate  ; 

but,  if  any  call  or  other  payment  shall,  after  the  testator's 
death,  become  due  in  respect  of  such  stock  the  same  shall,  as 
between  the  testator's  estate  and  the  legatee,  be  borne  by  the 
legatee  if  he  accept  the  bequest. 

Jllustrations. 
{a.)  A  bequeathed  to  B  his  shares  in  a  certain  raihvay.  At  A's  death 
there  was  due  from  him  the  sum  of  61.  in  respect  of  each  share,  being  the 
amount  of  a  call  which  had  been  duly  made,  and  the  sum  of  5s.  in  respect 
of  each  share,  being  the  amount  of  interest  which  had  accrued  due  in  res- 
pect of  the  call.    These  payments  must  be  borne  by  A's  estate. 


(h.)  A  has  agreed  to  take  50  shares  in  an  intended  joint-stock  companj', 
ana  has  contracted  to  pay  up  5/.  in  respect  of  each  share  which  sum 
must  be  paid  before  his  title  to  the  shares  can  be  completed.  A  bequeaths 
these  shares  to  B.  The  estate  of  A  nmst  make  good  the  payments  which 
were  necessary  to  complete  A's  title. 

(c.)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B  accepts  the 
legacy.  After  A's  death,  a  call  is  made  in  respect  of  the  shares.  B  must 
pay  the  call. 

(d.)  A  bequeaths  to  B  his  shares  in  a  joint  stock  company.  B  accepts 
the  bequest.  Afterwards  the  affairs  of  the  company  are  wound  up,  and 
each  shareholder  is  called  upon  for  contribution.  The  amount  of  the  con- 
tribution must  be  borne  by  the  legatee. 

(r.)  A  is  the  owner  of  ten  shares  in  a  railway  company.  At  a  meeting 
held  during  his  life-time  a  call  is  made  of  31.  per  share  payable  by  three 
instalments  A  bequeaths  his  shares  to  B,  and  dies  between  the  day  fixed 
for  the  payment  of  the  first  and  the  day  fixed  fonthe  payment  of  the  second 
instalment,  and  without  having  p^iid  the  first  instalment.  A's  estate  nmst 
pay  the  first  instalment,  and  B,  if  he  accepts  the  legacy,  must  pay  the  re- 
maining instalments. 


PART    XXIII. 

Of  Bequests  of  Things  described  in  General  Terms. 

158.     If  there  be   a    bequest    of    something    described    ia 

Request   of    thing  general  terms,  the   executor    must  purchase 

described  in  general  for    the    legatee    what   may     reasonably    be 

*®^"™^-  considered  to  answer  the  description. 

Illustrations. 
(a)     A   bequeaths  to  Ba  pair  of  cairiage-iiorses,  or  a  diiimond-ring. 
The  executor  must  provide  the  jlegatee  with  such  articles  if   the  state  of 
the  assets  will  allow  it. 

(6)     A  bequeaths  to  B   "  his  pair  of  Icairiage-horses."     A   had  no   car- 
riage-horses at  tiie  time  of  his  death.     The  legacy  fiiiis. 


PART  XXIV. 

Of  Bequests  of  the  Interest  or  Produce  of  a  Fltnd. 

159.     Where  the  interest  or  produce  of  a  fund  is  bequeathed 

to  any  person,  and  the  will  affords  no  indica- 

Bequest  of  interest     ^-^^^    ^^  ^^^    intention    that  the  enjoyment    of 

or  produce  of  fund.     ^^^^  ^^^^^^^^^  ^^^^^^^    ^^   of  limited   duration, 

the  principal  as  well  as  the  interest  shall  belong  to  the  legatee. 
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Illustrations. 

(a)  A  ibequeaths  to  B  tlie  [interest  of  his  five  per  cent,  promissory 
notes  of  the  Government  of  India.  There  is  no  other  clause  in  the  will 
afEeetin^  those  securities.  B  is  entitled  to  A's  five  per  cent,  promissory 
notes  of  the  Government  of  India. 

(6)  A  bequeaths  the  interest  of  his  5|  per  cent,  promissory  notes  of 
tlie  Government  of  India  to  B  for  his  life,  and  after  his  death  to  0.  B 
is  entitle  to  the  interest  of  the  notes  during  his  life  ;  and  C  is  entitled  to 
the  notes  upon  B's  death. 

(c)  A  bequeaths  to  B  the  rents  of  his  lands  at  X.  B  is  entitled  to 
the  lands. 


PART  XXV. 

Of  Bequests  of  Annuities. 

160.  Where  au  annuity  is   created  by   will,  the   legatee  is 
Annuity  created  by     entitled  to  receive  it  for  his  life  only,  unless 

Zn\  uSSs^contrar^  ^  contrary  intention  appears  by  the  will, 
intention  appears  by  And  this  rule  shall  not  be  varied  by  the 
^iil.  circumstance  that  the    annuity  is  directed  to 

be  paid  out  of  the  property  generally,  or  that  a   sum  of  money 
is  bequeathed  to  be  invested  in  the  purchase  of  it. 
Illustrations. 

(a)  A  bequeaths  to  B  500  rupees  a  !year.  B  is  entitled,  during  his 
life,  to  receive  the  annual  sum  of  500  rupees. 

(&)  A  bequeaths  to  B  the  sum  of  500  rupees  monthly.  B  is  entitled 
during  his  life  to  receive  the  sum  of  500  rupees  every  mouth. 

(c)  A  bequeaths  an  'annuity  of  500  rupees  to  B  for  life,  and  on  B's 
death  to  C.  B  is  entitled  to  an  annuity  of  500  rupees  during  his  life.  C, 
if  he  survives  B,  is  ^entitled  to  an  annuity  of  500  rupees  from  B's  death 
until  his  own  death. 

161.  Where    the  will    directs   that    an    annuity  shall    be 
Period    of"    vesting     provided  for  any  person  out  ct  the  proceeds 

where  will  directs  that     of  property,  or  out  of  property  tjenerally,   or 

annuity  be  provided  out  ,^        v        J  ■>       ,  rr./o  ^  ,i 

of  proceeds  of  property,  wlicre  mouey  IS  bequeathed  to  be  invested 
?IiiT'or  whS^ione"  in  the  purchnso  of  any  annuity  for  any 
edrSaseorunnS:  ?«'•»<>»  «"  ^^^^  testator's  death,  the  legacy 
ty.  vests  in  interest  in  the   legatee,   and  he  is 

entitled,  at  his  option,  to  have  an  annuity  purchased  for  him, 
or  to  receive  the  money  appropriated  for  that  purpose  by  the 
will. 

Illustrations. 
(a.)  A  by  his  will  directs  that  his  executors  shall,  -out  of  his  property, 
purchase  an  annuity  of  1,000  rupees  for  B.  B.  is  eutitled,  at  his  option, 
to  have  an  annuity  of  1,000  rupees  for  his  life  purchased  for  him,  or  to 
receive  such  a  sum  as  will  be  sufficient  for  the  purchase  of  such  an 
annuity. 
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(b)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that  after  B's  death 
it  shall  be  laid  out  in  the  purchase  of  an  annuity _ for  C.  B  and  C  survive 
the  testator.  C  dies  in  B's  lifetime.  On  B's  death  the  fund  belongs  to 
the  representative  of  C. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets  of  the 

testiitor   are    not    sufficient   to  pay  all  the 

.^  Abatement  of  annu-      l^^^^i^^  gi^^^  ^^  ^^^  ^j^l^   the  annuity  shall 

abate   in  the  same  proportion  as    the   other 
pecuniary  legacies  given  by  the  will. 

163.  Where  there  is  a  gift  of  an   annuity   and   a   residuary 
Where  gift  of  annuity     gift,  the  wholo  of  the  annuity  is  to  be  satisfi- 

rnuTtytTe'firsStt     ^^  before  any  part  of  the  residue  is   paid    to 
««<*•  the  residuary  legatee,  and,  if  necessary,  the 

capital  of  the  testator's  estate  shall  be  applied  for  that  purpose. 


PART    XX  71. 

Of  Legacies  to  Creditors  and  Portioners. 

164.     Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and 

CreiitorpHmd  facie     jt  does  not  appear   from   the   will  that    the 

entitled  to  legacy  as     legacy  IS  meant  as  a  satisfaction  of  the  debt, 

well  as  debt,  the  creditor  shall  be  entitled  to  the  legacy 

as  well  as  to  the  amount  of  the  debt. 

165     Where  a  parent,  who  is   under   obligation  by  contract 
Child   primd  Jade     to  provide  a  portion  for  a  child,  fails  to  do 
entitled  to  legacy  as     SO,  and  afterwards  bequeaths  a  legacy  to  the 
well  as  portion.  c^ild,  and  does  not  intimate  by  his  will  that 

the  legacy  is  meant  as  a  satisfaction  of  the   portion,   the  child 
shall  be  entitled  to  receive  the  legacy  as  well  as  the  portion. 

Illustration. 
A,  by  articles  entered  into  in  contemplation  of  his  marriage  with  B, 
covenanted  that  he  would  pay  to  each  of  the  daughters  of  the  intended 
marriage  a  portion  of  20,000  rupees  on  her  marriage.  This  covenant  having 
been  broken,  A  bequeaths  20,000  rupees  to  each  of  the  married  daughters 
of  himself  and  B.  The  legatees  are  entitled  to  the  benefit  of  this  bequest 
in  addition  to  their  portions 

166.     No  bequest  shall  be  wholly  or  partially  adeemed    by  a 
No  ademption  by  sub-     subscqucnt  provision    made     by   settlement 

seqxient     provision     for  .,^         •        i«       j^i        i  i 

legatee.  or  Otherwise  tor  the  legatee. 

Illustrations. 

(a)  A  bequeaths  20,000  rupees  to  his  son  B.  He  afterwards  gives  to  B 
the  sum  of  20,000  rupees.     The  legacy  is  not  thereby  adeemed. 

(b)  A  bequeaths  40,00(1  rupees  to  B,  his  orphan  niece,  whom  he  had 
brought  up  from  her  infancy.  Afterwards,  on  the  occasion  of  B's  marriage, 
A  settles  upon  her  the  sum  of  30,000  rupees.  The  legacy  is  not  thereby 
diminifihed. 


LXI 

PART    XXVII. 

Of  Election. 

167.  Where   a   man,  by   his   will,   professes   to  dispose    of 
^.         ,  .       somethino^  which  he  has  no  riofht  to  dispose 

Circumstances        m  <=>  <  i  i  •  i     i 

which  election  takes  01,  the  person  to  whom  the  thing  belongs 
V^^^^'  shall  elect  either  to  confirm  such  disposition 

or  to  dissent  from  it,  and,  in  the  latter  case,  he  shall  give  up 
any  benefits  which  may  have  been  provided  for  him  by  the  will. 

168.  The  interest  so  relinquished  shall    devolve  as  if  it  had 
Devolution  of,  interest     uot  been  disposed  of  by  the  w^ill    in   favour 

reiinqnished  by  owner.  of  the  legatee,  subjcct,  nevertheless,  to  the 
charge  of  making  good  to  the  disappointed  legatee  the  amount 
or  value  of  the  gift  attempted  to  be  given  to  him  by  will. 

169.  This  rule  will  apply  whether  the    testator  does  or  does 
Testator's  belief  aa  to     ^ot  believc  that  whlch  he   professes  to   dis- 

his ownership  immaterial.       p^^gg  ^f  \^y  Jjjs  wiU  tO  be  his  OWn. 

Illustrations. 

(a)  The  farm  of  Sultanpar  was  the  property  of  C.  A  bequeathed  it  to 
B.  giving  a  legacy  of  1,003  rupees  to  C.  O  has  elected  to  retain  his  farm 
of  Sultanpur,  which  is  worth  800  rupees.  C  !f orfeits  his  legacy  of  1,000 
rupees  of  which  800  rupees  goes  to  B,  and  the  remaining  200  rupees  falls 
into  the  residuary  bequest,  or  devolves  according  ^to  the  rules  of  intestate 
succession,  as  the  case  may  be. 

(&)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother  (who  is  married 
and  has  children)  shall  leave  no  issue  living  at  his  death.  A  also  bequeaths 
to  C.  a  jewel,  which  belongs  to  B.  B  must  elect  to  give  up  the  jewel 
or  to  lose  the  estate, 

(c)  A  bequeaths  to  B  1,000  rupees,  and  to  0  an  estate  which  will, 
under  a  settlement,  belong  to  B  if  his  elder  brother  (who  is  married  and  has 
children)  shall  leave  no  issue  living  at  his  death.  B  must  elect  to  give  up 
the  estate,  or  to  lose  the  legacy. 

{d)  A,  a  person  of  the  age  of  18,  domiciled  in  British  India,  but 
owning  real  property  in  England,  to  which  C  is  heii-at-law,  bequeaths  a 
legacy  to  C,  and,  subject  thereto,  devises  and  bequeaths  to  B  "  all  his 
property  whatsoever  and  wheresoever,"  and  dies  under  21.  The  real 
property  in  England  does  not  pass  by  the  will.  C  may  claim  his  legacy 
without  giving  up  the  real  property  in  England. 

170.  A  bequest  for  a  man's  benefit  is,   for  the    purpose    of 
Bequest  for  man's  bene-     election,  the  Same  thing  as  a   bequest  made 

fithow|regarded  for  pur-       j      i  •  ir 

pose  of  election,  tO  jQimsell. 

Illustration. 

The  farm  of  Sultan  pur  Khurd,  being  the  property   of  B,  A  bequeathed 

it  to  C  ;  and    bequeathed   another   farm,  called  Sultanpur  Buzurg,  to  his 

own  executors,  with  a  direction  that  it  should  be  sold,  and   the  proceeds 

applied    in  payment  of    B's    debts.     B  must  elect  whether  he  will  abide 

by  the  will,  or  keep  his  farm  of  Sultanpur  Khurd  in  opposition  to  it. 


171.  A  person  taking   no   benefit   directly   under   the  will 
Person  deriving  benefit     but  derivinjj  a  benefit  .under   it   indirectly. 

Indirectly    not    pat    to       .  i.         i.  i.      u  •        i      i.  • 

aection.  IS  not  put  to  his  election. 

2llustratio7i. 
The  lands  of  Sultanpur  are  settled  upon  C  for  life,  and  after  his  death, 
upon  D,  his  only  child.  A  bequeaths  the  lands  of  Sultanpur  to  B,  and 
1,000  rupees  to  C.  C  dies  intestate  shortly  after  the  testator,  and 
without  having  made  any  election.  D  takes  out  administration  to  C, 
and  as  administrator  elects  on  behalf  of  C's  estate  to  take  under  the  will. 
In  that  capacity  he  receives  the  legacy  of  1,000  rupees,  and  accounts  to 
B  for  the  rents  of  the  lands  of  Sultanpur  which  accrued  after  the  death 
of  the  testator,  and  before  the  death  of  C.  In  his  individual  character  he 
retains  the  lands  of  Sultanpur  in  opposition  to  the  will. 

172.  A    person  who    in    his    individual  capacity    takes  a 
Person  takinginindivi-     benefit    Under  the    will,    may,   in    another 

t'^.TotL'cwJet'     character,   elect    to    take   in   opposition    to 

elect  to  take  in  opposition.       th©    will. 

Illustration. 
The  estate  of  Sultanpur  is  settled  upon  A  for  life,  and  after  his  death 
upon  B.  A  leaves  the  estate  of  Sultanpur  to  D,  and  2,000  rupees  to  B,  and 
1,000  rupees  to  C,  who  is  B's  only  child.  B  dies  intestate,  shortly  after  the 
testator,  without  having  made  any  '.election.  C  takes  out  administration 
to  B,  and  as  administrator  elects  to  keep  the  estate  of  Sultanpur  in  opposi- 
tion to  the  will,  and  to  relinquish  the  legacy  of  2,000  rupees.  G  may  do 
this,  and  yet  claim  his  legacy  of  1,000  rupees  under  the  will. 

Exception  to  the  six  last  rules. — Where  a  particular  gift 
is  expressed  in  the  will  to  be  in  lieu  of  something  belonging 
to  the  legatee,  which  is  also  in  terms  disposed  of  by  the  will, 
if  the  legatee  claims  that  thing,  he  must  relinquish  the 
particular  gift,  but  he  is  not  bound  to  relinquish  any  other 
benefit  given  to  him  by  the  will. 

Illustration. 
Under  A's  raarriage-settlemeut  his  wife  is  entitled,  if  she  survives 
him,  to  the  enjoyment  of  the  estate  of  Sultanpur  during  her 
life.  A  by  his  will  bequeaths  to  his  wife  an  annuity  cf  200Z.  daring 
her  life,  in  lieu  of  her  interest  in  the  estate  of  Sultanpur,  which  estate 
he  bequeaths  to  his  son.  He  also  gives  his  wife  a  legacy  of  1,000Z. 
The  widow  elects  to  take  what  she  is  entitled  to  under  the  settlement. 
She  is  bound  to  relinquish  the  annuity,  but  not  the  legacy  of  1,000^. 

173.     Acceptance  of  a  benefit  given   by   the  will   constitutes 
wv,        »^^^  <-„  ail   election   by  the  legatee    to   take  under 

When  a  acceptance  -n      t    i        i  -i    °      i     i  r    i  •       •    Ui. 

of  benefit   given  by     the  Will,   if   he  has  knowledge   or    his  rjgnt 

will  constitutes  elec-     ^^    gie^t,  and  of  those  circuiDstances  which 

tion  to  take  under -wilL  i  i  •    /i  ,^      •     ^  l     l-  ui 

would  innuence  the  judgment  or  a  reasonable 

man   in   making  an  election,  or  if  he  waives   inquiry   into  the 
circumstances. 


Illustrations. 

(a.)  A  is  owner  of  an  estate  called  Sultanpur  Khnrd,  and  has  a  life- 
interest  in  another  estate  called  Sultanpur  Bnzurg-,  to  which,  upon  his 
death,  his  son  B  will  be  absolutely  entitled.  The  will  of  A  gives  the 
estate  of  Sultanpur  Khurd  to  B,  and  the  estate  of  Sultanpur  Buzurg  to 
C.  B,  in  ignorance  of  his  own  right  to  the  estate  of  Sultanpur  Buzurg, 
allows  C  to  take  possession  of  it,  and  enters  into  possession  of  the  estate 
of  Sutanpur  Khurd.  B  has  not  confirmed  the  bequest  of  Sultanpur 
Buzurg  to  G. 

(&.)  B,  the  eldest  son  of  A,  is  the  possessor  of  an  estate  called  Sultan- 
pur. A  bequeaths  Sultanpur  to  C,  and  to  B  the  residue  of  A's  propert}\ 
B,  having  been  informed  by  A's  executors  that  the  residue  will  amount  to 
5,000  rupees  allows  0  to  take  possession  of  Sultanpur.  He  afterwards 
discovers  that  the  residue  does  not  amount  to  more  than  500  rupees.  B 
has  not  confirmed  the  bequest  of  the  estate  of  Sultmpur  to  C. 

174.  Such   knowledge  or  waiver  of  inquiry  shall,    in    the 
Presumption     arising     ^^sence    of    e^videoce    to  the    contrary,    be 

from  employment  by  presumGu  if  the  legatee  has  enjoyed  for  two 
legatee  for  two  years.  years  the  benefits  provided  for  him  by  the 
will  without  doing  any  act  to  express  dissent. 

175.  Such  knowledge  or  waiver  of  inquiry  may   be  inferred 

Confirmation   of  be-      f^'^'^'  ^^7,  ^^^  ""^^^^  ^fg^^^®  ^^^^^  renders   it 

quest  by  act  of  lega-  impossible  to  place  the  persons  interested  in 
*®®-  the  subject  matter  of  the  bequest  in  the  same 

condition  as  if  such  act  had  not  been  done. 

Illustrations. 
A  bequeaths  to  B  estate  to  which  C  is  entitled,  and  to  C  a  coal- 
mine.    0  tJikes  pos&ession  of  the  mine,  and  exhausts  it.     He  has  thereby 
cotifirmed  the  bequest  of  tlie  estate  to  B. 

176.  If  the  legatee  shall  not,  witliin  one  year  after  the  death 
When  testator's  re-     of  the    testator,  ^  signify    to    the    testator's 

presentatives  may  call  representatives  his  intention  to  confirm  or  to 
upon  legatee  to  elect.        i-  .     r  ,i  'n      ii  ... 

dissent  from  the  will,  the  representatives 
shall,  upon  the  expiration  of  that  period,  require  him  to  make 
liis  election  ; 

and  if  he  does   not  com{)ly  with  such  requisition  within  a 
Effect  of  non-com      reasonable  time  after  he  has  received   it,  he 
P^^^^ce.  shall  be  deemed  to  have  elected  to  confirm 

the  will. 

177.  In  case  of  disabilit}-,  the  election  shall  be  postponed 
Postponement  of  eiec-     ""^il    the    disability   ceases,    or    until    the 

t)  n  in  case  of  disability,  electiou  shall  be  made  by  some  competent 
authority. 
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PART  XXVIII. 

Of  Gifts  in  Contemplation  of  Death. 

178.     A  man  may  dispose,  by  gift  made  in  contemplation 
Property    transierabie     of  death,   of  any   movGuble  property  which 

by  gift  made  in  contcm-       ,  i  j    j*  /•  i  mi 

plation  of  death.  he  COuld  dlSpOSe  01  by  Will. 

A    gift   is   said    to   be   made    in    contemplation  of   death 

TI7U       -rx    -ji  ,        where  a  man,  who  is  ill  and   expects  to  die 
Wben  gift  said  to  be  ,        ri-     -ii  i    i-  i.  ii  i-i, 

tnade  in    coutempla-     shorily  01  his  lilness,  delivers  to  another  the 
tion  of  death.  possession  of  any  moveable  property  to  keep 

as  a  sift  in  case  tiie  donor  shall  dia  of  that  illness. 

Such   a   gift   may   be  resumed   by  the 

Such  gift  resumable .  aivar 

o 

It  does  not  take  effect  if  he  recoveis  from  the  illness  during 
which  it  was  made  ;  nor  if  he    survives  the 

When  it  fails.  ^^^^^^^  ^^  ^j^^^^  -^  ^^^^    ^^^^^ 

Illustrations. 
(a.)'    A,  being  ill  and  in  expectation  of  death,  delivers  to  B  to  be  re- 
tained bj  him  iu  cases  of  A's  death — 

a  watch : 

a  bond  grimted  by  C  to  A  : 

a  bank-note  : 

a  promissory  note  of  the  Government  of  India  endorsed  in  blank: 

a  bill  of  exchange  endorsed  iu  blank  : 

certain  mortgage-deeds. 
A  dies  of  the  illness  during  which  he  delivered  these  articles. 
B  is  eiititle<i  to 

the  watch  : 

the  debt  secured  by  C's  bond  : 

the  bank-note  : 

the  promissory  note  of  the  Government  of  India  : 

the  bill  of  exchange  : 

the  money  secured  by  the  mortgage-deeds. 
(6.)  A,  being  ill,  and  in  expectation  of  deatii,  delivers  to  B  the  key  of 
a  trunk  or  the  key  of  a  warehouse  in  whicii  goods  of  bulk  belonging  to  A 
are  deposited,  with  the  intention  of  giving  him  the  control  over  the  con- 
tents of  the  trunk,  or  over  the  deposited  goods,  and  desires  him  to  keep 
them  in  case  of  A's  death.  A  dies  of  the  illness  during  which  he  deliver- 
ed these  articles.  B  is  entitled  to  the  trunk  and  its  contents,  or  to  A's 
goods  of  bulk  in  the  warehouse. 

(c.)  A,  being  ill,  aad  in  expectation  of  death,  puts  aside  certain  articles 
in  S3parate  parcels,  and  marks  upon  the  parcels  respectively  the  names  of 
B  and  C.  The  parcels  are  not  delivered  during  the  life  of  A.  A  dies  of 
the  illness  during  which  he  set  aside  the  parcels.  B  and  C  are  not  entitled 
to  the  contents  of  the  parcels. 
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PART   XXIX. 

Of  Grant  of  Probate  and  Letters  of  Administration. 

179.  The  executor  or  administrator,  as  the  case  may  be,  of 
Character  and  pro-    ^  deceased  persoD,  is  his  legal  representative 

pcrty  of  executor  or  for  all  purposes,  and  all  the  property  oi  tne 
administrator  as  such,     deceased  person  vests  in  him  as  such. 

180.  When  a  will  has  been  proved  and  deposited  in  a  Court 
Administration  with     of  Competent  jurisdiction,  situated   beyond 

copy  annexed  of  au-    the  Hmits   of  the  province,   whether   in  the 

thenticated    copy     of^.,.,,        ..  ^        .  'p        .  . 

will  proved  abroad.  British  dominions  or  in  a  loreign  country, 
and  a  properly  authenticated  copy  of  the  will  is  produced, 
letters  of  administration  may  be  granted  with  a  copy  of  such 
copy  annexed. 

Probate  only  to  ap-        181'     Probate  cau  be  granted  only  to  an 
pointed  executor.  cxecutor  appointed  by  tha  will. 

Appointment   express        182.     The  appointment  may  be  express  or 
orimpued.  by  nccossary  implication. 

Illustratio7is. 

{a)  A  wills  that  C  be  his  executor  if  B  will  not.  B  is  appointed  exe- 
cuior  by  implication. 

(6)  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among 
the  rest  to  his  daughter-in-law,  C,  and  adds,  "  but  should  ithe  within- 
named  C  be  not  living,  I  do  constitute  and  appoint  B  my  whole  and  sole 
executrix.  "    C  is  appointed  executrix  by  impiication, 

(c)  A  appoints  several  persons  executors  of  his  will  and  codicils,  and 
his  nephew  residuary  legatee,  and  in  another  codicil  are  these  words  : 
"I  appoint  my  nephew  ray  residuary  legatee  to  discharge  all  lawful 
demands  against  my  will  and  codicils,  signed  of  different  dates."  The 
nephew  is  appointed  an  executor  by  implication. 

183.     Probate    cannot  be    granted  to    any  person    who  is 

Persons  to   whom     »  minor  or  is  of  unsound  mind,  nor  to  a 

probate    cannot    be     married  womau  without  the  previous  consent 

granted.  ^f  ^^^  husband. 

Grant  of  probate  to         184.     When  several  executors  are  appoint- 

ZZl:ZTT.  t  ^d.  P>^ob»t«  """y  be  granted  to  them  all 
dijfferent  times.  simultaneously,  or  at  different  times. 

Illustration. 
A  is  an  executor  of  B's  will  by  express  appointment,  and  0  an  execu- 
tor of  it  by  implication.     Probate  may  be  granted  to  A  and  V,  at   the 
same  time,  or  to  A  first  and  then  to  C,  or  to  C  first  and  then  to  A. 

185.     If  a  codicil  be  discovered  after  the  grant  of  probate, 

Separate  probate  of     "^   separate  probate   of  that  codicil  may  be 

codicil  discovered  af-  granted  tO  the  exeCutor,  if  it  in  no  way  re- 
tor  grant  of  probate,  pgals  the  appointment  of  executors  made 
by  the  will. 
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If  different  executors  are  appointed  by  the  codicil,  the 

,         probate  of  the  will  mast  be   revoked,  and 

different     executors    a  new  probate   granted  of  the  will  and   the 

appointed  by  codicil,      codicil  together. 

186.  When  probate  has  been  granted  to  several  executors, 
Accrual ofrepresen-     ""^^  ^ne  of  them  dies,  tho  entire  representa- 

tation    to   surviving     tion  of  the  testator  accrues  to  the  surviving 
executor.  executor  or  executors. 

187.  No  right  as  executor  or  legatee  can  be  established  in 
R*  ht  utor  ^"y  Court  of  Justice,  unless  a  Court  of  com- 
er legatee  when  petent  jurisdiction  within  the  province  shall 
established.  have  granted  probate  of  the  will  under 
which  the  right  is  claimed,  or  shall  have  granted  letters  of 
administration  under  section  180. 

188.  Probate  of  a  will  when  granted  establishes  the   will 

from  the  death  of  the  testator,  and  renders 
Effect  of  probate.        ^^j-^  all  intermediate  acts  of  the  executor, 

as  such. 

189.  Letters  of  administration  cannot  be   granted   to  any 

„      ^         ,   .  .  person    who   is  a    minor  or   is   of  unsound 

To  whom  adminis-  r  ^  .,i        .    .i 

tration  may  not  be  mind,  nor  to  a  married  woman  without  the 

granted.  previous  consent  of  her  husband. 

190.  No  right  to  any  part  of  the  property  of  a  person  who 

T>-  1.4.  4.   •  *   <.  +  '„     has  died   intestate  can  be  established  in  any 
Eight  to  intestate  s      r^        .       r  r      l-  ^  i    i.^  c       i      •    • 

property  when  estab-     bourt  01  Justice,  unless  letters  01  adminis- 
lis^ed.  tration  have  first  been  granted   by  a  Court 

of  competent  jurisdiction. 

191.  Letters  of  administration  entitle  the  administrator  to 
Effect  of  letters  of     ^^^  ''ig^its  belonging  to  the  intestate  as  effec- 

administration.  tually   as   if  the    administration    had    been 

granted  at  the  moment  after  his  death. 

192.  Letters   of  administration   do  not  render   valid    any 
Acts  not  validated     intermediate  acts  of  the  administrator  tending 

by  administration,  to  the  diminution  or  damage  of  the  intes- 
tat's  estate. 

193     When    a  person     appointed    an    executor    has     not 

Grant  of  adminis-  renounced    the   executorship,   letters  of  ad- 

trntion  where  executor  ministration  shall    not    be    granted    to    any 

has  not  renounced.  other  person  Until  a  citation  has  been  iss'ied, 
calling  upon  the  executor  to  accept  or  renounce  his  executor- 
ehip ; 
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except  that,  when  one  or  more  of  several  executors  liave 

proved  a  will,  the  Court  may,  on  the  death 

Exception.  ^£  ^^^   survivor   of  those  who  have  proved, 

grant  letters  of  administration  without  citing  those   who  have 

not  proved. 

194)    The  renunciation  may  be  made  orally   in  the  presence 

Form  and  eflect  of     ^f  the  Judge  or^  by  a  writing  signed  by  the 

renunciation    of  the     person  renouncmg,   and   when  made,    snail 

executorship.  preclude  him  from  ever  thereafter  applying 

for- probate  of  the  will  appointing  him  executor. 

195.     If    the   executor    renounce,    or    fail   to    accept,    the 
executorship  within  the  time  limited  for  the 
executor  ^enounles^or     acceptance  or  refusal  thereof,  the  will  may 
fails  to  accept  within     be  proved,  and  letters  of  administration  with 
time  limited.  ^  copy  of  the  will   annexed  may  be  granted 

to  the  person  who  would  be  entitled  to  administration  in  case 
of  intestacy. 
„     ^    ^     .   .  .  196.     When    the   deceased  has    made 

Grant    of   adnnais-  -hi  ^  ,  •    -     i 

tration  to  xiniversai  or    a   Will,   but   has   not   appointed  an   execu- 

reuiduary  legatee.  ^^^Y  •   or 

when  he  has  appointed  an  executor  who  is  legally 
incapable,  or  refuses  to  act,  or  has  died  before  the  testator,  or 
before  he  has  proved  the  will;  or 

when  the  executor  dies  after  having  proved  the  will,  but 
before  he  has  administered  all  the  estate  of  the  deceased ; 

an  universal  or  a  residuary  legatee  may  be  admitted  to 
prove  the  will,  and  letters  of  administration  with  the  will 
annexed  may  be  granted  to  him  of  the  whole  estate,  or  of  so 
much  thereof  as  may  be  unad ministered. 

197.  When  a  residuary  legatee  who  has  a  beneficial  interest 
Kiffht  to  adminis-     survives  the   testator,   but    dies  before    the 

tration  of  representa-  estate  has  been  fully  administered,  his 
tive     of     deceased     representative  has  the  same  right  to  adminis- 

residuary  letjatee.  ^^-  -1,1  -n  1  ■> 

tration  with  the  will  annexed  as  such   resi- 
duary legatee. 

198.  When  there  is  no  executor,  and  no   residuary  legatee 
Grant  of  adrainistra-     Or  representative  of  a  residuary  legatee,  or 

tiouAvhere  no  execu-     i^e  declines  or  is  incapable  to  act,  or  cannot 

tor  nor  residuary  Iq-      ^         n        '^      ^  1  ,  i 

^atee,  nor  representa-  be  lound,  the  persou  or  persous  who  would 
tive  of  such  legatee.  be  entitled  to  the  administration  of  the 
estate  of  the  deceased  if  he  had  died  intestate,  or  any  other 
legatee  having  a  beneficial  interest,  or  a  creditor,  may  be 
admitted  to  prove  the  will,  and  letters  of  administration  may 
be  granted  to  him  or  them  accordingly. 
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199.  Letters  of  fidmlnistration  with  the  will  annexed  shall 
Ciution    before     not  be  granted  to  any  legatee  other  than  an 

f7«'lf^.°L^'l^i''iffw     universal   or    a   residuary   legatee,  until   a 

tion  to  legatee  other        •.    .•  i  i  .  ^  P        ^^^  i.     i    • 

than uiiiversai  or resi-     Citation   has  been   issued  and  published  in 
^^^^'  the  manner   hereinafter    mentioned,  calling  ^ 

on  the  next-of-kin  to  accept  or  refuse  letters  of  administration. ' 

200.  When  the  deceased  has  died  intestate,   those  who  are 
Order  in  which  con-     Connected  with  him   either  by  marriage   or 

nections  entitled   to     by  Consanguinity  are  entitled  to  obtain  letters 
of  administration  of  his  estate  and  effects  in 
the  order,  and  according  to  the  rules,  hereinafter  stated. 

201.  If  the  deceased  has  left  a  widow,  administration  shall 
Administration    to     ^^  granted  to  the   widow  unless  the  Court 

widow   unless  Court     shall  SCO  cause  to  exclude  her,  either  on  the 
TC©  cause  to  exclude     ground  of  some  personal  disqualification,  or 
because   she  has  no  interest   in   the   estate 
of  the  deceased. 

lUusirations, 

(a)  The  widow  is  a  Innatic,  or  has  committed  adultery,  or  has  been 
barred  by  her  marriage-settlement  of  all  interest  in  her  hu8l3and'8  estate  ; 
there  is  cause  for  excluding  her  from  the   administration. 

(b)  The  widow  has  married  again  since  the  decease  of  her  huiband  ; 
this  is  not  good  cause  for  her  exclusion. 

202.  If  the  Judge   think    proper,   he   may   associate  any 
Association  with  wi-     person  or  persons  with    the  widow  in  the 

dow  in  administration,     administration  who  would  be  entitled  solely 
to  the  administration  if  there  were  no  widow. 

203.  If  there  be  no  widow,   or  if  the  Court  see  cause  to 
A  ^r«;r,;of^of;A„     exclude    the   widow,  it  shall    commit     the 

Administr ation  ,      .    .  .  ,   ' 

where  no  widow,  or     administration  to  the  person  or  persons  who 
widow  excluded.  would  be  beneficially  entitled  to    the  estate 

according   to  the  rules  for  the  distribution  of  an  intestate's 
estate  : 

Provided  that,  when  the  mother  of  the  deceased  shall  be 
p^^^g^  one  of  the  class  of  persons   so    entitled,   she 

shall  be  solely  entitled  to  adminidtration. 

204.  Those   who  stand  in  equal  degree   of  kindred  to  the 
Title  of  kindred  to     deceased    are   equally  entitled    to   adminis- 

administration.  tration. 

Bight  of  widower  205.     The  husband,  Surviving  his  wife,  has 

to  administration  of  the  same  right  of  administration  of  her  estate 

wife's  estate.  ^^  ^^^  widow  has  in  respect  of  the  estate  of 
her  husband. 


206.  When  there  is  no  person  connected  with  the  deceased 
Grant  of  adminis-     bv  marriage  or  consanguinity  who  is  entitled 

tratiou  to  creditor.         to  letters  of  administration,  and  willing  to 
act,  they  may  be  granted  to  a  creditor. 

207.  Where  the  deceased  has  left  property  in  British  India, 
Administration     letters  of   administration  must  be   granted 

where  property  left     according  to  the   foregoing  rules,    although 
in  British  India.  ^le  may  have  been  a  domiciled  inhabitant  of 

a  country  in  which  the  law    relating  to   testate  and   intestate 
succession  differs  from  the  law  of  British  India. 
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Of  Limited  Grants. 

(a) — Grants  limited  in  Duration. 

208.  When   the  will   has  been   lost   or  mislaid  since   the 
Probate  of  copy  or     testator's  death,  or  has  been  destroyed   by 

draft  of  lost  will.  wrong  or  accident,  and  not   by  any  act   of 

the  testator  and  a  copy  or  the  draft  of  the  will  has  been 
preserved,  probate  may  be  granted  of  such  copy  or  draft,  limited 
until  the  original  or  a  properly  authenticated  copy  of  it  be 
produced. 

209.  When   the   will   has  been  lost  or   destroyed,  and   no 
^  ,  ,     -      .    ,      copy  has  been  made,  nor  the  draft  preserved, 

Probate  of  contents  -  ■<     ,  ,  '    i     i       /• -^  ,       •        -c 

of  lost  or  destroyed  probate  may  be  granted  ot  its  contents,  ii 
'*"^^-  they  can  be  established   by  evidence. 

210.  When  the  will  is  in  the  possession  of  a  person  residing 
Probate    of    copy     out  of  the  province  in  which  application  for 

where  original  exists,  probate  is  made,  who  has  refused  or  neglect- 
ed to  deliver  it  up,  bat  a  copy  has  been  transmitted  to  the 
executor,  and  it  is  necessary  for  the  interests  of  the  estate  that 
probate  should  bo  granted  without  waiting  for  the  arrival  of 
the  original,  probate  may  be  granted  of  the  copj^  so  transmitted 
limited  until  the  will  or  an  authenticated  copy  of  it  be  produced. 

211.  Where  no  will  of  the  deceased  is  forthcoming,   but 
Administration  iin-     there    is  reason    to   believe    that    there    is 

til  will  produced.  a  will  in  existence,  letters  of  administration 

may  be  granted,  limited  until  the  will  or  an  authenticated 
copy  of  it  be  produced. 
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(h)    Grants  for  the  Use  and  Benefit  of  others  having  Bight, 

212.  When  any  executor  is  absent  from  the  province  in 
Administration,  with     ^^^^^^  application  is  made,  aud  there   is  no 

will  annexed,  to  attor-  executor  Within  the  province  wiUinj?  to  act 
ney  of  absent  execu-  letters  of  administration  with  the  will  an- 
nexed, may  be  granted  to  the  attorney  of  the 
absent  executor,  for  the  use  and  benefit  of  his  principal,  limited 
until  he  shall  obtain  probate  or  letters  of  administration  granted 
to  himself. 

213.  When   any   person  to   whom,  if  present,   letters   of 
Administration     with     administration  with  the  will  annexed,  might 

wiu  annexed,  to  attorney  be  granted,  is  absent  from  the  province, 
Jresent,  wonidbeentit'ied  letters  of  administration  with  the  will  an- 
to  administer.  nexed,   may  be   granted   to   his    attorney, 

limited  as  above  mentioned. 

214.  AVhen  a  person  entitled  to  administration  in  case  of 
Administration  to  at-     intcstacy  is  abscnt  from  the  province,  and 

SSSy'to'SiiilieriS  "o  person  equally  entitled  is  willing  to  act 
case  of  intestacy.  letters  of  administration  may  be  granted  to 

the  attorney  of  the  absent  person,  limited  as  before  mentioned. 

215.  When  a  minor  is  sole  executor  or  sole  residuary  legatee 
.,..,,.     ,         letters  of  administration  with  the  will  an- 

Admmistration dur-  ,  ,  j    j   j      .i       i         i  ^■ 

ing  minority  of  sole  nexed,  may  be  granted  to  the  legal  guardian 
executor  or  residuary  of  such  minor,  or  to  such  Other  person  as 
^®^**®^'  the   Court   shall  think   fit,   until  the    minor 

shall  have  completed  the  age  of  eighteen  years,  at  which  period, 
and  not  before,  probate  of  the  will  shall  be  granted  to  him. 

216.  When  there  are  two  or  more  minor  executors,  and 
Administration  during     ^^   oxGCutor  who   has  attained   majority,  or 

minority  of  several  execa-     two   or   inorc    residuarv     legatees,    and    no 

tors  or  residuary  legatees.  .,  ,         ,  ,,•'  °.         '         .. 

residuary  legatee  who  has  attainea  majority, 
the  grant  shall  be  limited  until  one  of  them  shall  have  complet- 
ed the  age  of  eighteen  years. 

217.  It   a  sole  executor  or  a  sole   universal   or  residuary 

legatee  or  a  person  who  would  be  solely 
us^^d°benfi?of  lu-  f  ^titled  to  the  estate  of  the  intestate  accord- 
nliic jus  iuibens.  ing    to    the    rule  for    the    distribution    of 

intestates'  estates,  be  a  lunatic,  letters  of 
administration,  with  or  without  the  will  annexed,  as  the  case 
may  be,  shall  be  granted  to  the  person  to  whom  the  care  of  his 
estate  has  been  committed  by  competent  authority,  or,  if  there 
be  no  such  person,  to  such  other  person  as  the  Court  may  think 
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fit  to  appoint,  for  the  use  and  benefit  of  the  lanatic  until  lie 
shall  become  of  sound  mind. 

218.  Pending  any  suit  touching  the  validity  of  the  will   of 

a  deceased  person,  or  for  obtaining  or  revok- 
detut^!^^''^^'''''^''''     ing  any  probate  or  any  grant  of  letters  of 

administration,  the  Court  may  appoint  an 
administrator  of  the  estate  of  such  deceased  person,  who  shall 
have  all  the  rights  and  powers  of  a  general  administrator,  other 
than  the  right  of  distributing  such  estate,  and  every  such 
administrator  shall  be  subject  to  the  immediate  control  of  the 
Court,  and  shall  act  under  its  direction. 

(c.) — For  Special  Purposes. 

219.  If  an  executor  be  appointed  for  any  limited  purpose 
Probate  limited  to     specified   in  the  will,  the   probate  shall  be 

purpose  specified  in  limited  to  that  purpose,  and,  it  he  should 
^^^^-  appoint  an  attorney  to  take  administration 

on  his  behalf,  the  letters  of  administration,  with  the  will 
annexed,  shall  accordingly  be  limited. 

220.  If  an  executor  appointed  generally  give  an  authority 
Administration^with     ^^  «"  attorney   to  prove  a  will  on  his  behalf, 

will  annexed,  limited  and  the  authority  is  limited  to  a  particular 
to  particular  purpose,  purpose,  the  letters  of  administration,  with 
the  will  annexed^  shall  bo  limited  accordingly. 

221.  Where  a  person  dies,  leaving  property  of  which  he  was 

Administrationlimit-  }^^,  ^^^^^  ^^'  Surviving  trustee,  or  in  which  he 
ed  to  property  in  had  no  benefacial  interest  on  his  own  account, 
which  person  has  be-     ^md  leaves  no  general  representatives,  or  one 

neficial  interest.  ,        .  ,,  °  '^,^         .  ,  i 

who   IS  unable  or  unwilling  to  act   as  such, 

letters   of  administration,   limited   to    such   property,   may    be 

granted  to  the  person  beneficially  interested  in  the  property,  or 

to  some  other  person  on  his  behalf. 

222.  When  it  is  necessary  that  the  representative  of  a  person 
Administration  limit-  deceased  be  made  a  party  to  a  pending  suit, 
ed  to  suit.  and  the  executor  or  person  entitled  to 
administration  is  unable  or  unwilling  to  act,  letters  of  adminis- 
tration may  be  granted  to  the  nominee  of  a  party  in  such  suit, 
limited  for  the  purpose  of  representing  the  deceased  in  the  said 
suit,  or  in  any  other  cause  or  suit  which  may  be  commenced  in 
the  same  or  in  any  other  Court  betweeen  the  parties,  or  any 
other  parties,  touciiing  the  matters  at  issue  in  the  said  cause 
or  suit,  and  until  a  final  decree  shall  be  made  therein,  and. 
carried  into  complete  execution. 
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223.  If,  at  the  expiration  of  twelve  months  from  the  date  of 
Administration  limit-     any  probate  OF  letters  of  administration,  the 

ed  to  purpose  of  be-  executoi'  or  administrator  to  whom  the  same 
tobe^brought  ag^st  has  been  granted  is  absent  from  the  province 
administrator.  within  which  the  Court  that  has  granted  the 

probate  or  letters  of  administration  is  situate,  it  shall  be  lawful 
for  such  Court  to  grant,  to  any  person  whom  it  may  think  fit, 
letters  of  administration,  limited  to  the  purpose  of  becoming 
and  being  made  a  party  to  a  suit  to  be  brought  against  the 
executor  or  administrator,  and  carrying  the  decree  which  may 
be  made  therein  into  effect. 

224.  In   any  case   in  which  it  may  appear  necessary  for 
^-   ...    ..    y  ..      preserving  the  property  of  a  deceased  person, 

Admmistration  limit-      f        ^        »  K     ^,*'       j-   .   -   l  r^u 

ed  to  collection  and    the  Lourt  withm  whose  district  any  of  the 
preservation  of  decea-     property  is  situate,  may  grant  to  any  person 
B  proper  y.  whom  such  Court  may  think   fit,  letters  of 

administration  limited  to  the  collection  and  preservation  of  the 
property  of  the  deceased,  and  giving  discharge  for  debts  due  to 
his  estate,  subject  to  the  directions  of  the  Court. 

225.  When  a  person  has  died  intestate,  or  leaving  a  will  of 

^^_  which  there  is  no  executor  willing  and 
ministrato^of  person  Competent  to  act,  or  where  the  executor  shall 
other  than  one  who,  j^fc  the  time  of  the  death  of  such  person,  be 
cum!Ln?es!  would Te"  resident  out  of  the  province,  and  it  shall 
entitled  to  administra-  appear  to  the  Court  to  be  necessary  or  con- 
*^°"'  venient  to  appoint  some  person  to  administer 

the  estate  or  any  part  thereof,  other  than  the  person  who,  under 
ordinary  circumstances,  would  be  entitled  to  a  grant  of  adminis- 
tration, it  shall  be  lawful  for  the  Judge,  in  his  discretion, 
having  regard  to  consanguinity,  amount  of  interest,  the  safety 
of  the  estate,  and  the  probability  that  it  will  be  properly  adminis- 
tered, to  appoint  such  person  as  he  shall  think  fit  to  be 
administrator  and  in  every  such  case  letters  of  administration 
may  be  limited  or  not  as  the  Judge  shall  think  fit. 

(d»)-^  Grants  with  Exception, 

226.  Whenever  the   nature  of  the   case  requires    that  an 
Probate  or  administra.     exccptiou    be  made,   probato  of  a    will,    or 

tion,  with  will  annexed  letters  of  administration  with  the  will  annex* 
subject  to  exception,         ^^^  shall  be  granted  subject  to  such  exception. 

227.  Whenever   the  nature   of  the   case  requires  that   an 
Administration    with     exception  be  made,  letters  of  administration 

exception.  g^all  be  granted  subject  to  such  exception. 
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(e.) — Grants  of  the  Rest. 

228.  WheDever    a   grant,  with    exception,    of   probate,  or 
Probate  or  adminis-     letters  of  administration,  with  or  without  the 

tration  of  rest.  .  yf[\[  annexed,   has    been  made,    the    person 

entitled  to  probate  or  administration  of  the  remainder  or  the 
deceased's  estate  may  take  a  grant  of  probate  or  letters  of 
administration,  as  the  case  may  be,  of  the  rest  of  the  deceased's 
estate. 

(/.) — Grants  of  Effects  unadministered, 

229.  If  the  executor  to  whom  probate  has  been  granted  have 
Grant  of  effects  un-     died,  leaving  a  part  of  the   testator's   estate 

administered.  unadministered,  a  new  representative   may 

be  appointed  for  the  purpose  of  administering  such  part  of  the 
estate. 

230.  In  granting  letters  of  administration  of  an  estate  not  ful- 
Kuies  as  to   grants     ^J  administered,  the  Court  shall  be  guided  by 

of  effects  unadminis-  the  same  rules  as  apply  to  original  grants,  and 
^^^^^'  shall  grant  letters  of  administration  to  those 

persons  only  to  whom  original  grants  might  have  been  made. 

231.  When  a  limited  grant  has  expired  by  effluxion  of  time, 
Administration  when     or  the  happening  of  the  event  or  contingency 

lJn1*lirsomeTa?t1f  ou  which  it  was  limited,  and  there  is  still 
estate  unadministered.  some  part  of  the  docoased's  cstate  unadminis- 
tered, letters  of  administration  shall  be  granted  to  those  persons 
to  whom  original  grants  might  have  been  made. 

{g.) — Alteration  in   Grants. 

232.  Errors    in  names  and  descriptions,   or  in  setting    forth 
When  errors  may  be     the  time  and  place  of  the  dcceased's  death, 

rectified  by  Court.  or  the  purpose  in  a  limited  grant,  may '  be 
rectified  by  the  Court,  and  the  grant  of  probate  or  letters  of 
administration  may  be  altered  and  amended  accordingly. 

233.  If,  after  the  grant  of  letters  of  administration    with  the 
Procedure  where  co-     will  annexed,  a  codicil  be  discovered,  it  may 

St  ofaSnistraS  be  added  to  the  giant  on  due  proof  and 
with  will  annexed.  identification,    and    the    grant    altered   and 

amended  accordingly. 

(h.) — Revocation  of  Grants. 

Revocation  or  annul-         234.     The    grant  of  probate  or  letters    of 
ment  for  just  cause.  administration  may  be  revoked  or  annulled 

for  just  cause. 
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♦'justLiiusc/'  E.cplanation. — Just  cause  is — 

ist^  that  the  proceedings  to  obtain  the  grant  were  defective 
in  substance  ; 

2iidy  that  the  grant  was  obtained  fraudulently  by  makinnr 
a  false  suggestion,  or  by  concealing  from  the  Court  something 
material  to  the  case ; 

2rd,  that  the  grant  was  obtained  by  means  of  an  untrue 
allegation  of  a  fact  essential  in  point  of  law  to  justify  the  grant, 
though  such  allegation  was  made  in  ignorance  or  inadvertently  ; 

Wi,  that  the  grant  has  become  useless  and  inoperative 
through  circumstances ; 

5th,  that  the  person  to  whom  the  grant  was  made  has 
wilfully  and  without  reasonable  cause  omitted  to  exhibit  an 
inventory  or  account  in  accordance  with  the  provisions  of  Part 
XXXIV.  of  the  Act,  or  has  exhibited  under  that  Part  an 
inventory  or  account  which  is  untrue  in  a  material  respect. 

Illustrations, 
(a)    The  Court  by  wliicli  the  giant  was  made  had  no  jiirisrliction. 
(6)    Tlie  grant  was  made  without  citing  parties  wlio  ought  to  have  been 
cited. 

(c)  The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

(d)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his 
widow,  but  it  has  since  transpired  that  she  was  never  married  to  him. 

(«)  A  has  taken  administration  to  the  estate  of  B  as  if  he  had  died 
intestate,  but  a  will  has  since  been  discovered. 

(/)    Since  probate  was  granted,  a  later  will  has  been  discovered. 

(<7)  Since  probate  was  .granted,  a  codicil  has  been  discovered,  which 
revokes  or  adds  to  the  appointment  of  executors  under  the  will. 

(h)  The  person  to  whom  probate  was,  or  letters  of  administration 
were,  granted  has  subsequently  become  of  unsound  mind. 

PART  XXXI. 

Of  the  Practice  in  granting  and  revoking  Probates 
AND  Letters  of  Administration. 

^\t  V  .•      nv  *  •  f         235.     The  District  Judge  shall  have  iuris- 

J nrisdiclion  of  District        ,.      .  .  . .  ,  ,  .  \ 

JndKc  in  grantiug  and  dictiou  in  granting  aod  revoking  probates 
revokms probates,  c.  ^^^  letters  of  administration  in  ail  cases 
within  his  district. 

235A.     The  Higb  Court  may,  from   time  to  time,  appoint 

^ower  to  appoint  Dele-     such  judicial     officcrs   withio   any     district 

fo"/Jwi;i;'S'c;:nie5^     as  it  tliinks  fit,  to  act   for  the  District  Judge 

tiouscawi  as  Delegates   to  grant  probate  and   letters 
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of  administration  in   non-contentious  cases,   within  such  local 
limits  as  it  may  from  time  to  time  prescribe: 

Persons  so  appointed  shall  be  crJled  ''District  Delegates." 

236.  The  District  Judge  shall    have  the   like  powers  and 
District  Jncige's  pow-     authority  in  relation  to   the  granting  uf  pro- 

ers  as  to  grant  of  probate     bate  and  letters   of  administration,  and   all 

aud  aclininistration.  ,.  -     i   Ji  -.i  11 

matters  connected  therewith,  as  are  by  law 
vested  in  him  in  relation  to  any  civil  suit  or  proceeding  depend- 
ing in  his  Court. 

237.  The  District  Judge  may  order  any   person  to  produce 
District   Judge   may    ^ud  bring  iuto  Court  any  paper  or  writing, 

order  person  to  produce     beiuor  or  purporting  to  be  testamentary,  which 

testamentary  papers.  '^i       '^■i'-  ,*^,        •         .-,  *''. 

may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person ; 

aud  if  it  be  not  shown  that  any  such  paper  or  writing  is  in 
the  possession  or  under  the  control  of  such  person,  but  there  is 
reason  to  believe  that  he  has  the  knowledge  of  any  such  paper 
or  writing,  the  Court  may  direct  such  person  to  attend  for  the 
purpose  of  being  examined  respecting  the  same ; 

and  such  person  shall  be  bound  to  answer  such  questions 
as  may  be  put  to  him  by  the  Court,  aud,  if  so  ordered,  to 
produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject 
to  the  like  punishment  under  the  Indian  Penal  Code,  in  case 
of  default  in  not  attending,  or  in  not  answering  such  questions, 
or  not  bringing  in  such  paper  or  writing,  as  he  would  have 
been  subject  to  in  case  he  had  been  a  party  to  a  suit,  and  had 
made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discretion 
of  the  Judge. 

238.  The  proceedings  of  the  Court   of  the  District  Judge  in 
Proceedings  of  Dis-     relation  to  the  granting  of  probate  and  letters 

trict  Judge's  Court  in     of  administration  shall,  except  as  hereinafter 
relation    to   probate     otherwise    provided,  be   regulated,  so  far  as 

and  administration.  ^,  ,  ^  ^  '„    .         «=*  .,»      .      .      , 

the  circumstances  oi  the  case  will  admit,  by 
the  Code  of  Civil  Procedure. 

239.  Until  probate  .be  granted    of  the  will  of  a  deceased 
When    and     how     P^^'^ou,  or  au  administrator  of  his  estate   be 

District  Judge  to  in-     constituted,  the  District  Judge,  within  whose 

oTpropIrt  ^'''*''*'''"    jurisdiction  any  part  of  the  property  of  the 

deceased  person  is  situate,  is  authorized  and 

required  to  interfere   for  the  protection   of  such  propertv  at  the 


in^Dce  Qfany  person  claiming  to  be  interested  tbereiu,  and 
iu  all  other  cases  where  the  Judge  considers  that  the  property 
inours  any  risk  of  loss  or  damage  ;  and  for  that  purpose,  if  he 
shall  see  fit,  to  appoint  an  officer  to  take  and  keep  possession 
of  the  property. 

240.  Probate  of  the  will  or  letters  of  administration   to  thd 
Wh        robato    o      estate  of  a  deceased   person  may  be  granted 

adjniuiatration     may     by  the  District  Judge  Under  the  seal  of  his 
t^-  ff  d^^'^  ^^  ^^^^      Court,  if  it  shall  appear  by  a  petition,  verified 
^^'  as    hereinafter    mentioned,    of   the    person 

applying  for  the  same,   that  the   testator  or  intestate,  as  the 
case  may  be,  at   the  time  of  his  decease,  had  a  fixed   place  of 
abode,  or  any  property,  moveable  or  immoveable,  within  the  . 
jurisdiction  of  the  Judge. 

241.  When,  the   application  is   made    to    the   Judge    of  a 
Disposal  of  appiica-    District  in  which  the  deceased  had  no  fixed 

ilSrTcf  L'whiclf^de-  ^^°^®  ^^  ^^®  ^"^®  ^^  ^^^  death,  it  shall  be  in 
ceased  had  no  fixed  the  discretion  of  the  Judge  to  refuse  the 
»-^ode.  application,  if,  in  his  judgment,  it  could  be 

disposed  of  more  justly  or  conveniently  in  another  district,  or, 
where  the  application  is  for  letters  of  administration,  to  grant 
them  absolutely  or  limited  to  the  property  within  his  own 
jurisdiction. 

241  A.  Probate  and  letters  of  administration  may,  upon 
Probate  and  let-  application  for  that  purpose  to  any  District 
terg  of  administration  Delegate,  be  granted  by  him  in  any  case  in 
Defegate.^'^''^'^  ^^'  ^^\^!^  ^^®^®  ^^  no  contention,  if  it  appears  by 
petition  (verified  as  hereinafter  mentioned) 
that  the  testator  or  intestate,  as  the  case  may  be,  at  the  time 
of  his  death,  resided  within  the  jurisdiction  of  such  Delegate. 

242.  Probate  or  letters  of  administration   shall  have  effect 
Conclusiveness     of     ^^®^  ^^^  ^^®  property  and  estate,  moveable  or 

probate  or  letters  of  immoveable,  of  the  deceased,  throughout  the 
administration.  province  in    which  the  same   is    ^' or  are" 

granted, 

and  shall  be  conclusive  as  to  the  representative  title  against 
all  debtors  of  the  deceased,  and  all  persons  holding  property 
which  belongs  to  him,  and  shall  afford  full  indemnity  to  all 
debtors  paying  their  debts,  and  all  persons  delivering  up  such 
property  to  the  person  to  whom  such  probate  or  letters  of 
administration  shall  have  been  granted  : 
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i!  Provided    that    probates    and    letters    of    admiiiistration 

Effect  of  uniimitfri     granted  by  a  High  Cqurt  after   the  first  day 

probates,  &c., granted     of  April.  1875  shall  unless  Otherwise  directed 

by  High  Court.  ^^    ^j^^    ^^,^^^^    ^^^^    j-j^^      ^^^^^    throughout 

the  whole  of  British  India. 

242A.  Whenever  a  grant  of  probate  or  letters  of  administra- 
Tran»mi8iion  to  other  tion  is  made  by  a  High  Court  with  such 
Sigh '  clu^t'^^^an^^^^  effect  as  last  aforesaid,  the  Register,  or  such 
probatei&c.  "  "  other  officer  as  tho  High  Court,  making,  tli^e 
grant  appoints  in  this  behalf,  shall  send  to  each  of  the  other 
High  Courts  a  certificate  to  the  following  effect:— 

"I,  A*  B,f  Registrar  [or  as  the^case  may  be]  of  the  High 
Court  of  Judicature  at  [or  as  the  case  may  be], 

hereby  certify  that,  on  the  day  of 

187     5  the  High  Court  of  Judicature  at  .  [or 

as  the  case  may  he],  granted  probate  of  the   will   [or  letters  of 
administration  of  the  estate]  or  C,  D.  late  of 
deceased,  to  E.  F,,  of  ,  and  G,  H,  oi  , 

and  that  such  probate  [or  letters]  has  [or  have]  eft'ec.t  oyer-  all 
the  property  of  the  deceased  throughout  the  whole  of  British 
India:" 

and  such  certificate  shall  be  filed  by  the  High  G(?urt 
receiving  the  same, 

243.     The  application  for  the  probate  or  letters  of  administra- 

conciusiveness  of  ap-     tion,  if  made  and    verified   in  the  manner 

SSrlLn'^if'^^^^^     hereinafter   mentioned,   shall  be  conclusive 

periy  made  and  verified,     {q^  the  purpose  of  authorizing   the  grant  of 

probate  or  administration ; 

and  no  such  grant  shall  be  impeached  by  reason  that  the 
testator  or  intestate  had  no  fixed  place  of  abode,  or  no  property 
within  the  district  at  the  time  of  his  death,  unless  by  a  proceed- 
ing to  revoke  the  grant  if  obtained  by  a  fraud  upon  the  Court. 

244}.     Application  for  probate  shall  be  m^de   by  a  petition 

Petition  for  probate,     distinctly    written    in    English    or    in    the 

language   in   ordinary    use   in     proceedings 

before  the  .Court  in  which  the  application  is  made,  with  the  will 

annexed,  and  stating — 

the  time  of  the  testator's  death, 

that  the  writing  annexed  is  his  last  will  and  testament, 
that  it  was  duly  executed, 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands,  and 

that  tbe  petitioner  is  the  executor  named  in  the  will;- ; 
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and  in  addition  to  these  particulars,  when  the  application 
is  to  the  District  Judge,  the  petition  shall  furtlier  state  that  the 
deceased,  at  the  time  of  his  death,  had  his  fixed  place  of  abode, 
or  had  some  property,  moveable  or  immoveable,  situate  within 
the  jurisdiction  of  the  Judge; 

and,  when  the  application  is  to  a  District  Delegate,  the 
petition  shall  further  state  that  the  deceased,  at  the  time  of  his 
death,  resided  within  the  jurisdiction  of  such  Delegate. 

245,  In  cases  wherein  the  will  is  written  in  any  language 
in«hat  cases  transia-     o^hcr  than  English,   Or  than  that  in  ordinary 

tion  of  wiu  to  be  annex,     use  in  proceedings  before  the  Court,  there 

to  peti  ion.  gj^^ij  ^^  ^  translation  thereof  annexed  to  the 

petition  by  a  translator  of  the  Court,  if  the  language  be  one  for 

Verification  of  trans,     ^hich  a  translator  is  appointed;  or,   if  the 

lation  by  persons  other    will  be  iu  any  Other  lauffuage,  then  by  any 

than  Court  translator.  •'^       ..        ,i,,>  • 

person  competent  to  translate  tne  same,  in 
which  case  such  translation  shall  be  verified  by  that  person 
in  the  following  manner:  — 

*'  I  {A,  B.)  do  declare  that  I  read  and  perfectly  understand 
the  language  and  character  of  the  original,  and  that  the  above 
is  a  true  and  accurate  translation  thereof,  " 

246.  Applications  for  letters  of  administration  shall  be  made 
Petiuon  for  letters  of    by  petition   distinctly  written   as  aforesaid, 

administrations.  ^^^  stating— 

the  time  and  place  of  the  deceased's  death, 

the  family  or  other  relatives  of  the  deceased,  and  their 
respective  residences, 

the  right  in  which  the  petitioner  claims, 

that  the  deceased  left  some  property  within  the  jurisdiction 
of  the  District  Judge  or  District  Delegate,  to  whom  the  appli- 
caiion  is  made,  and 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hand's ; 

and,  when  the  application  is  to  a  District  Delegate,  the 
petition  shall  further  state  that  the  deceased  at  the  time  of  his 
death,  resided  within  the  jurisdiction  of  such  Delegate. 

246 A.     Every   person  applying  to  a  High  Court   for  probate 
Additional    state-     ^^  ^  ^^'^  ^^  letters  of  administration   of  an 
meats  in  petition  for     fistiite,  intended  to  have   effect  throughout 
probate,  ic.  British   India,  shall  state  in  his   petition,  in 

addition  to  the  matters  respectively  required  by  section  244 
and  section  246  of  this  Act,  that,  to  the  best  of  his  belief,  no 
application  has  been  made  to  any  other    High   Court  for  a 
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probate  of  the  same  will,  or  for  letters   of  administration  of  the 
same  estate,  intended  to  have  such  effect  as  last  aforesaid  ; 

or,  where  any  such  application  has  been  made,  the  High 
Court  to  which  it  was  made,  the  person  or  persons  by  whom  it 
was  made,  and  the  proceedings  (if  any)  had  thereon. 

And  the  High  Court,  to  which  any  application  is  made 
under  the  proviso  to  section  242  of  this  Act,  may,  if  it  think  fit, 
reject  the  same. 

247.  The  petition  for  probate  or  letters   of  administration 
„  ^...    ^       V,  .     .     shall,    in  all    cases,  be    subscribed  by    the 

Petition  for  probate  or      '^  '.  '         .  ..  "it,, 

administration  to  be  siff-     petitioner  and  liis  pleader  (II  any;,  and  shall 
ned  and  verified.  ^^  verified  by  the  petitioner  in  the  following 

manner,  or  to  the  like  effect : — 

"  I  {A*  B.\  the  petitioner  in  the  above  petition,  declare 
that  what  is  stated  therein  is  true  to  the  best  of  my  information 
and  belief." 

248.  Where    the   application    is  for    probate,  the   petition 
verification  of  petition     s^^^^l  ^Iso  be  Verified  by  at  least  one   of  the 

for  probate  by  one  wit-     wituess  to  the  Will  (wheu  procurable)  in  the 
manner  or  to  the  effect  following: — 

"  I  (C.  i?.),  one  of  the  witnesses  to  the  last  will  and  testa- 
ment of  the  testator  mentioned  in  the  above  petition,  declare 
that  I  was  present,  and  saw  the  said  testator  affix  his  signature 
{or  mark)  thereto  {as  the  case  may  he)  or  that  the  said  testator 
acknowledged  the  writing  annexed  to  the  above  petition  to  be 
his  Inst  will  and  testament  in  my  presence. " 

249.  If  any  petition  or  declaration  which  is  hereby  required 
Punishment  for  false     ^^^  >f   y^n^Q^  shall   coutaic  any  averment 

averment  in  petitioner     which  the  Dorson  markiufj   the  Verification 

declaratioTi.  -,  i     ]•  i.       y        r  ^  i 

knows  or  believes  to  be  false,  such  person 
shall  be  subject  to  punishment  according  to  the  provisions  of 
the  law  for  the  time  being  in  force  for  the  punishment  of  giving 
or  fabricating  false  evidence. 

District    Judge     may      ^P'^^r       ^"  ^^^  ^^^^^  ^^  ^^^^^^  ^^  ^^^^"^  ^^^  *^^® 

examine  petitioner   in    District  Judgc  or    District  Delegate,  if  he 
^^^^^^  shall  think  proper — 

to  examine   the  petitioner   in  person,    upon   oath  or    solemn 
affirmation,  and  also 

to  require  farther  evidence  of  the  due  execution   of  the  will, 

require  further  evi-    or  the  right  of  the  petitioner  to  the  letters 

'^®°^®'  of  administration,  as  the  case  may  be,  and 


'  to  issue  citations  calling  upon  iill'  jJersons  claiming  to  have 
and  issne  citations  to     any  inteicst  in  the  Estate  of  the    decreased  to 
inspect  proceedings.  coinc  and     SCO  tlie    proceedings   before   the 

grant  of  probate  or  letters  [of  administration. 

The  citation  shall  be  fixed  up  in  some  conspicuous  part  of 
Ptiblication  of  cita-     the  Court-house,  and  also  in  the  office  of  the 
*''<'"•  .       '  .  CbllectoT  of  the  District,    and  otherwise  pub- 

lished  or  made   known  in   such   manner   as    the   Judge  ''or 
District  Delegate  "  issuing  the  same  may  direct. 

Caveats  agftinst^ant  251.  ^  Caveats  against  the  grant  of  probate 
of  probate  or  admi-  or  administration  may  be  lodged  with  the 
lustration.  District  Judge  or  a  District  Delegate  ; 

and,  immediately  on  any  caveat  being' lodged  with  any 
District  Delegate,  he  shall  send  a  copy  thereof  to  the  District 
Judge  ; 

and,  immediately  on  a  caveat  being  entered  'with  the  Dis- 
trict Judge,  a  copy  thereof  shall  be  given  to  the  District 
Delegate,  if  any,  within  whose  jurisdiction  it  is  alleged  the 
deceased  resided  at  the  time  of  his  death,  and  to  any  other 
Judge  04'  District  Delegate  to  whom  it  may  appear  to  the 
District  Judge  expedient  to  transmit  the  same. 
^        ,        ^  252.     The  caveat  shall  be  to  the  following 

Form  of  caveat.  --    ,  » 

effect : — 

"Let  nothing'  be  done  in  the  matter  of  the  estate  of 
A*  j5.,  late  of  ,  deceased,  who  died  on  the  day 

of  at  ,  without  notice  to  d  D*,  of  . 'V 

•  253.     No  proceeding  shall  be  taken  on  a  petition  for  probate 

or  letters  of  administration  after   a  caveat 

,/'f  p^clXs     against  the  grant  thereof  lias  been   entered 

taken  on  petition  until     with  the  Judge    "  or  officer  "  to  whom   the 

after  notice  to  cavea-     j^ppijcation   has  been  made  «*  or   notice  lias 

been    given   of  its   entry   with   some    other 

Delegate,'*  until  after  such   notice  to  the  person  by   whom  the 

same  has  been  entered  as  the  Court  shall  think  reasonable. 

253 A.     A  District  Delegate  shall  not  grant  probate  or  letters 

_.  of  administration  in  any   case  in  which  there 

•wh'eiv  ttot  to* grant     is  Contention  as  to  the   grant,  or  in  \phich  it 

probate  or   aduiinis-     otherwise  appears  to   him    that  probate   or 

trations.  letters   of  administration    ought    not   to    be 

granted  in  his  Court. 

Explanation.' — By    '*  contention '*.  is    understood    the  .ap- 
"pear'ance   of  any   one   in   person  or   by   his   recognized  agent 
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or  by  a  pleader  duly  appointed  to  act  on  his  behalf,  to  oppose 
the  proceeding. 

253B,     In  every  case  in  which  there  is  no   contention,  but  it 

appears  to   the    District  Delegate  doubtful 

stater/ntto  mstriit     whether  the  probate  of  letters  of  administra- 

Judge    in    doubtful     tion   should  or  shouId    not  be  granted,    or 

tention^^^"^  '''*  ''°°*  ^^^^  ^^^  question  arises  in  relation  to  the 
grant,  or  application  for  the  grant,  of  any 
probate  or  letters  of  administration,  the  District  Delegate 
may,  if  he  thinks  proper,  transmit  a  statement  of  the  matter  in 
question  to  the  District  Judge,  who  may  direct  the  District 
Delegate  to  proceed  in  the  matter  of  the  application,  according 
to  such  instructions  as  to  the  Judge  may  seem  necessary,  or 
may  forbid  any  further  proceeding  by  the  District  Delegate  in 
relation  to  the  matter  of  such  application,  leaving  the  party 
applying  for  the  grant  in  question  to  make  application  to  the 
Judge. 
2530.  In  every  case  in  which  there  is  contention,  or  the 
Procedure  where  p^ict  Delegate  is  of  Opinion  that  the  pro- 
there  is  contention,  bate  or  letters  01  administration  should  be 
or  District  Delegate     refused   in  his  Court,  the  petition,    with  any 

thinks  probate  or  let-       ,  ..i.  ^  ^  /<iiji 

ters  of  administration  documents  tiiat  may  have  been  tiled  tnere- 
Bhouid  be  refused  in  ^ith,  shall  be  returned  to  the  person  by 
whom  the  application  was  made  in  order  that 
the  same  may  be  presented  to  the  District  Judge ;  unless  the 
Distiict  Delegate  thinks  it  necessary,  for  the  purposes  of  justice, 
to  impound  the  same,  which  he  is  hereby  authorized  to  do ; 
and  in  that  case  the  same  shall  be  sent  by  him  to  the  District 
Judge. 

254.     When  it  shall  appear  to  the  Judge    "or  District  Dele- 
Grant  of  prr.bate  to      gate  "  that  probate  of  a  will  should  be  grant- 
be  under  seal  of  Court,     ed,   he   will  grant  the   same   under  the  seal 
of  his  Court  in  manner  following  : — 

"  I,  5  Judge  of  the  District  of  ,  [or  Delegate 

Yor     i     h       t     appointed  for  granting  probate  or  letters  of 

administration  m  (Jiere  insert  the  limits  of  the 

Delegate's   jurisdiction)],   hereby    make    known    that   on    the 

day  of  ,  in  the  year  ,  the  last  will  of 

,  late  of  ,  a  copy  -whereof  is  hereunto  annexed, 

was  proved  and  registered  before  me,  and   that  administration 

of  the  property  and   credits  of  the  said  deceased,  and  in  any 

way  concerning  his  will,  was  granted  to  ,  the  executor 

in  the  said  will  named  he  having  undertaken  to   administer  the 
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same,  aud  to  make  a  full  ami  true  iuvcntory  of  the  said  property 
aud  credits,  aud  exhibit  tlie  same  in  this  Court  within  six 
months  from  the  date  of  this  grant,  or  within  such  further  time 
as  the  Court  may  from  time  to  time  appoint,  and  also  to  render 
to  this  Court  a  true  account  of  the  said  property  and  credits 
within  one  year  from  the  same  date,  or  within  such  further  time 
as  the  Court  may  from  time  to  time  appoint." 

255.  And,  wherever  it  shall  appear  to    the  District  Judge 
Grant  of  letters  of     "^r  District  Delegate"  that  letters  of  admi- 

administration  to  be  nistration  to  the  estate  of  a  person  deceased, 
under  seal  of  Court.  ^jth  or  without  a  copy  of  the  will  annexed, 
should  be  granted,  he  will  grant  the  same  under  the  seal  of  his 
Court  in  manner  following  : — 

"  I,  ,  Judge  of  the   District  of  ,  [or  Dele- 

„        ,      ,         .      crate  appointed  for  orrantincf  probate  or  letters 

Form  of  such  grant.      ^^      ,    "^.  ,      ..        .^,7         ^'      ^    ^7      ,.      .,        - 

01  administration  in  (/«er<?  insert   the  Limits  of 
the  Delegate's  jurisdiction)'],  hereby  make  known  that   on  the 
day   of  ,  letters  of  administration    (with  or 

without  the  will  annexed,  as  the  case  may  he),  of  the  property 
and  credits  of  ,  late  of  ,  deceased,   were 

granted  to  ,  the  father  {or  as  the  case  may  be)  of  the 

deceased  he  having  undertaken  to  administer  the  same,  and  to 
make  a  full  and  true  inventory  of  the  said  property  and  credits, 
and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant,  or  within  such  further  time  as  the  Court  may 
from  time  to  time  appoint,  and  also  to  render  to  this  Court  a 
true  account  of  the  said  property  and  credits  within  one  year 
from  the  same  date,  or  within  such  further  time  as  the  Court 
may  from  time  to  time  appoint." 

256.  ''Every  person  to  whom  any  grant  of  letters   of  admi- 

.......     ,     ,       nistration  is   committed"  shall  give    a  bond 

Admimstration-bond,  -r\-   ,    •       r\         , 

to  the  Judge  oi  the  District  Oourt  to  enure 
for  the  benefit  of  the  Judge  for  the  time  being,  with  one  or 
more  surety  or  sureties,  engaging  for  the  due  collection,  getting 
in,  and  administering  the  estate  of  the  deceased,  which  bond 
shall  be  in  such  form  as  the  Judge  shall,  from  time  to  time,  by 
any  general  or  special  order,  direct. 

257.  The   Court  may,  on  application  made  by  petition,  and 
Assignment  of  ad-     on  being  satisfied  that  the  engagement  of  any 

ministration-bond.         g,ich  bond  has  not  been  kept, 

and  upon  such  terms  as  to  security,  or  providing  that  the 
money  received  be  paid  into  Court,  or  otherwise  as  the  Court 
may  think  fit. 
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assign  the  same  to  some  person,  his  executors,  or  adminis- 
trators, 

who  shall  thereupon  be  entitled  to  sue  on  the  said  bond  in 
his  own  name  as  if  the  same  had  been  originally  given  to  him 
instead  of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to 
recover  thereon,  as  trustee  for  all  persons  interested,  the  full 
amount  recoverable  in  respect  of  any  breach  thereof. 

258.  No  probate  of  a  will  shall  be  granted   until  after  the 
Time  for    rant  of     ©xpiration  of  seven  clear  days,  and  no  letters 

probate  and  adminis-     of  administration  shiill  be  granted  until  after 
*'*^*^**"-  the  expiration  of  fourteen   clear   days  from 

the  day  of  the  testator  or  intestate's  death. 

259.  Every  District  Judge  "  or  District  Delegate  "  shall  file 

Filing  of  original  ^^id  preserve  llll  original  wills  of  which  pro- 
wills  of  which  probate  bate  or  letters  of  administration,  with  the 
with  ^'''annexed,'  Will  annexed,  may  be  granted  by  him  among 
granted.  the  records  of  his  Court,  until    some   public 

registry  for  wills  is  established  ; 

and  the  Local  Government  shall  make  regulations  for  the 
preservation  and  inspection  of  the  wills  so  filed  as  aforesaid. 

260.  After  any  grant  of  probate  or  letters  of  administration, 
n     .      n       ,  .      no  other  than  the  person  to   whom  the  same 

Grantee  of  probate        ,     ,,  ,  ,  .     i      i     n    i  ;^"»x*^? 

or       administration     snall  havo  been  granted,  snail  have  power  to 
alone    to    sue,  &c.,     gy^  ^^Y  prosecute  any  suit,  or  otherwise  act  as 

until  same  revoked.  '•,.  p^Y         i  i,i  -i 

representative  oi  the  deceased,  throughout 
the  province  in  which  the  same  may  have  been  grunted,  until 
such  probate  or  letters  of  administration  shall  have  been  recalled 
or  revoked. 

261.  In  any  case  before  the  District  Judge  in  which   there 

is  contention,  the  proceedings  shall  take,  as 
Jtioufres"  ™"'     "«a,ly  as  may  be,  the  form  of  a  regular  suit 

according  to  the  provisions  of  the  Code  of 
Civil  Procedure,  in  which  the  petitioner  for  probate  or  letters 
of  administration,  as  the  case  may  be,  shall  be  the  plaintiff,  and 
the  person  who  may  have  appeared  as  aforesaid  to  oppose  tlie 
grant  shall  be  the  defendant. 

262.  Where  any  probate  is  or  letters  of  administration  are 
Payment  to  execu-     revoked,  all  payments   bond  fide  made  to  any 

tor  or  administrator     exccutor  or  administrator  under  such  probate 
StSof^eJok^d:    tl    administration     before    the    revocation, 
thereot  shall,  notwithstandmg  such  revoca- 
tion, be  a  legal  discharge  to  the  person  making  the  same ; 


LXXXIV 

And  the  executor  or  administrator  who  shall  have  act- 
Right  of  Buch  exe-     ed    under  any  such    .revoked     probate   or 
cutor  or  administrator     administration    may    retain   and    reimburse 

to  recoup  himself.  u-  ir--  ^     p  .  ^     ^ 

nimselt  in  respect  of  any  payments  made  by 
him,  which  the  person  to  whom  probate  or  letters  of  adminis- 
tration shall  be  afterwards  granted  might  have  lawfully  made. 

263.  Every  order  made  by  a  District  Judge  by   virtue  of 
Appeals  from  orders     the  powers  hereby  conferred  upon  him,  shall 

of  District  Judge.  ^^    subjcct   to    appeal   to  the  High  Court 

under   the   rules   contained   in  the   Code   of   Civil   Procedure 
applicable  to  appeals. 

264.  The   High   Court  shall  have   concurrent  jurisdiction 
Concurrent    jnrisdic     with   the    District    Judge   in   the   exercise 

tion  of  High  Court.         ^f  ^,11  the  powors  hereby  conferred  upon  the 
District  Judge. 
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Of  Execxjtors  of  their  own  Wrong. 

265.     A   person   who   intermeddles  with  the   estate  of  the 

Executor  of  his  own     deceased,   or   does   any     other    act     which 

'''*°°S'  belongs   to    the    office   of    executor,   while 

there  is  no  rightful   executor  or   administrator  in   existence, 

thereby  makes  himself  an  executor  of  his  own  wrong. 

Exceptions* — First, — Intermeddling  with  the  goods  of  the 
deceased  for  the  purpose  of  preserving  them,  or  providing  for 
his  funeral,  or  for  the  immediate  necessities  of  his  family  or 
property,  does  not  make  an  executor  of  his  own  wrong. 

Second. — Dealing  in  the  ordinary  course  of  business  with 
goods  of  the  deceased  received  from  another  does  not  make  an 
executor  of  his  own  wrong. 

Illustratiom. 

(a.)  A  upes  or  gives  away  or  sells  some  of  the  goods  of  the  deceased, 
or  takes  them  to  satisfy  his  own  debt  or  legacy,  or  receives  payment  of 
the  debts  of  the  deceased.     He  is  an  executor  of  his  own  wrong. 

(6.)  A,  having  been  appointed  agent  by  the  deceased  in  his  lifetime 
to  collect  his  debts  and  sell  his  goods,  continues  to  do  so  after  he  has 
become  aware  of  his  death.  He  is  an  executor  of  his  own  wrong  in 
respect  of  acts  done  after  he  has  become  aware  of  the  death  of  the 
deceased. 

(o.)  A  sues  as  executor  of  the  deceased,  not  being  such.  He  is  au 
executor  of  his  own  wrong. 
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266.     When  a  person  has  so  acted  as  to  become  an  executor 
Liability  of  executor    of  his  own  wrong,  he  is  answerable  to  the 
of  his  own  wrong.  rightful     exccutor   or   administrator,    or   to 

any  creditor  or  legatee  of  the  deceased,  to  the  extent  of  the 
assets  which  may  have  come  to  his  hands,  after  deducting 
payments  made  to  the  rightful  executor  or  administrator,  and 
payments  made  in  a  doe  course  of  administration. 


PART  XXXIIL 
Of  the  Powers  of  an  Executor  or  Administbator. 

267.  An    executor  or   administrator   has  the   same   power 
In  respect  of  causes  of    to  sue  in  rcspcct  of  all  causes  of  action  that 

edf  Tn^'renS^  durat  survive  the  deceased,  and  to  distrain  for  all 
•ieath.  rents  due  to  him  at  the  time  of  his  death, 

as  the  deceased  had  when  living, 

268.  All  demands  whatsoever,  and   all  rights  to   prosecute 
Demands  and  rights    or  defend  any  action  or  special,  proceeding, 

of  action  of  or  against    existinor  in  favour  of  or  against  a  person  at 

deceased    survive    to      ,,         . .  *=*  r    i  •        i  •  j.  j 

and  against  executor  the  time  of  his  decease,  survive  to  and 
or  administrator.  against  his  executors  or  administrators  ;   ex- 

cept causes  of  action  for  defamation,  assault  as  defined  in  the 
Indian  Penal  Code,  or  other  personal  injuries  not  causing  the 
death  of  the  party  ;  and  except  also  cases  where,  after  the  death 
of  the  party,  the  relief  sought  could  not  be  enjoyed,  or  granting 
it  would  be  nugatory. 

Illustrations. 
(a.)    A  collision   takes  place  on  a  railway  in   consequence  of  some 
neglect  or  default  of  the  officials,  and  a  passenger  is  severely  hurt,   but 
not  so  as  to  cause  death.     He   afterwards  dies   without   having   brought 
any  action.    The  cause  of  action  does  not  survive. 

(6.)    A  sues  for  divorce.    A  dies.    The  cause  of  action  does  not  survive 
to  his  representative. 

269.  An  executor  or   administrator   has   power   to   dispose 
Power  of  executor  or    of    the    property    of    the    deceased,  either 

administrator  to  dispose  in  -  l      •  ^  t_ 

of  property.  whoUv  or  lu   part,   in   sucn  manner  as  he 

may  think  fit. 

Illustrations. 
(a.)    The  deceased  has  made  a  specific  bequest  of  part  of   his  property. 
The  executor,  not  having  assented  to  the  bequest,  sells  the  subject  of  it. 
The  sale  is  valid. 

(6.)    The  executor,  in  the  exercise  of  his  discretion,   mortgages  a   part 
of  the  immoveable  estate  of  the  deceased.    The  mortgage  is  vahd. 
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270.  If  an  executor    or    administrator    purchases,    either 
^  ^      ^  .       ,  „     directly  or  indirectly,  any    part   of  the  pro- 

Pnrchase  by  executor  .         r  i.i-      j  j      ^Y  i       •  •  i    i  i 

or  administrator  of  de-     pcrty  01  the  deceased,  the    sale   is   voidable 
ceaacd'8  property.  ^^  ^^^  instance  of  any  other  person  interest- 

ed in  the  property  sold. 

271.  When  there  are  several   executors   or   administrators, 

,  the   powers   of  all  may,   in  the  absence  of 

Powers  of  several  exe-  i  •        j  •         i      j  i  .  i  •       i 

cntorsor  administrators     any  direction  to  the  Contrary,  be   exercised 

exerciseablebyone.  ^^  ^^^    ^^^     ^^    ^^^^     ^^^    ^^^    p^^^^^     ^^^ 

will  or  taken  out  administration. 

IlluBtrations. 

(a.)  One  of  several  executors  has  power  to  release  a  debt  duo  to  the 
deceased. 

(b  )    One  has  power  to  surrender  a  lease. 

(c.)  One  has  power  to  sell  the  property  of  the  deceased,  moveable  or 
immoveable. 

(d.)    One  has  power  to  assent  to  a  legacy. 

(e.)  One  has  power  to  endorse  a  promissory  note  payable  to  the  de- 
ceased. 

(/.)  The  will  appoints  A,  B,  C,  and  D  to  be  executors,  and  directs 
that  two  of  them  shall  be  a  quorum.  No  act  can  be  done  by  a  single 
executor. 

272.  Upon  the  death  of  one  or   more   of  several   executors 
Survival  of  powers  on     or    administrators,    all    the    powers   of  the 

ex^'cutofsoTadmiSfa!    office    becomo  vestcd   in   the   survivors   or 
tors.  survivor. 

273.  The  administrator  of  effects  unadministered   has,  with 
Powers  of  administra-    lespect  to  such  effccts,  the  Same   powers   as 

tor  of  effect  unadminis-      i.v'-i  i  j      '    '   t    \. 

tered.  the  Original  executor  or  administrator. 

274.     An  administrator   during    minority 
tof  durin  ^^Lfn^t""*'^*'     ^^^   ^^^   ^^®    powers  of  an  ordinary  adminis- 
trator. 
275.     When  probate  or  letters  of  administration  have   been 
Powers    Of    married     granted    to   a    married    woman,    she    has  all 
executrix  or  admiuistra-     the    powers    of    an    Ordinary    executor    or 
"**  administrator. 
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PART   XXXIV. 

Of  the  Duties  of  an  Executor  or  Administrator. 

276.  It  is  the  duty  of    an  executor  to  perform  the  funeral 
As    to    deceased's     of  the  deceased  in  a  manner  suitable  to  hivS 

fiiaerai.  condition,  if  he  has  left  property  sufficient 

for  the  purpose. 

277.  (1)    An   executor   or   administrator  shall,   within  six 
Inventory  and  ac-     months  from  the  grant  of  probate  or  letters 

count.  of  adminstration,   or   within    such    further 

time  as  the  Court  which  granted  the  probate  or  letters  may 
from  time  to  time  appoint,  exhibit  in  that  Court  an  inventory 
contaiuing  a  full  and  true  estimate  of  all  the  property  in 
possession,  and  all  the  credits,  and  also  all  the  debts  owing  by 
any  person  to  which  the  executor  or  administrator  is  entitled  in 
that  character, 

and  shall  in  like  manner,  within  one  year  from  the  grant, 
or  within  such  further  time  as  the  said  Court  may  from  time  to 
time  appoint,  exhibit  an  account  of  the  estate,  showing  the 
assets  which  have  come  to  his  hands,  and  the  manner  in  which 
they  have  been  applied  or  disposed  of. 

(2)  The  High  Court  may  from  time  to  time  prescribe  the 
form  in  which  an  inventory  or  account  under  this  section,  is 
to  be  exhibited, 

(3)  If  an  executor  or  administrator,  on  being  required  by 
the  Court  to  exhibit  an  inventory  or  account  under  this  section, 
intentionally  omits  to  comply  with  the  requisition,  he  shall  be 
deemed  to  have  committed  an  offence  under  section  176  of  the 
Indian  Penal  Code. 

(4)  The  exhibition  of  an  intentionally  feilse  inventory  or 
account  under  this  section  shall  be  deemed  to  be  an  offence 
under  section  193  of  that  Code. 

277A.  In  all  cases  where  "  a  grant  has  been  made  "  of 
Inventory  to  include  probate  or  letters  of  administration  intended 
Pf«ge^.^y  iji  -^py  part  to  have  effect  throughout  the  whole  of 
British  India,  the  executor  or  administrator 
to  the  effects  of  any  person  dying  in  British  India  and  leaving 
property  in  more  than  one  province  shall  include  in  the 
inventory  of  the  effects  of  the  deceased  his  moveable  or 
immoveable  property  situate  in  each  of  the  provinces  ; 

and  the  value  of  such  property  situate  in  the  said  provinces, 
respectively,  shall  be  separately  stated  in  such  inventory  ; 
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and  the  probate  or  letters  of  administration  shall  be 
chargeable  with  a  fee  corresponding  to  the  entire  amount  or 
value  of  the  property  afifected  thereby,  wheresoever  situate 
within  British  India. 

278-     The   executor   or    administrator    shall    collect,    with 
As  to  property  of,     reasonable    diligence,  the    property    of  the 
»nd  debts  owing  to,     deceased,  and  the  debts  that  were  doe  to 
deceased.  j^j^  ^^  ^^^  ^-^^^  ^^  ^-^  ^^^^j^^ 

279.  Funeral  expenses  to  a  reasonable  amount,  according 
Expenses  to  be  paid     to  the  degree  and  quality  of   the  deceased, 

before  all  debts.  and    death-bed    charges,   including  fees  for 

medical    attendance,    and    board  and    lodging    for  one  month 
previous  to  his  death,  are  to  be  paid  before  all  debts. 

280.  The    expenses    of    obtaining    probate    or    letters    of 

Expenses  to  be  paid  administration,  including  the  costs  in- 
next  after  such  expeu-  curred  for  or  in  respect  of  any  judicial 
^®''  proceedings    that    may    be    necessary     for 

administering  the   estate,  are  to  be  paid   next  after  the  fune- 
ral expenses  and  death-bed  charges. 

281.  Wages   due   for   services   rendered    to    the    deceased 

within    three   months    next   preceedinsf   his 

Wages    for   certain      j      ,i    i  i    i  ..      ^  j  i- 

services  to  be   next     death  by  any  labourer,  artisan,  or  domestic 
paid,  and  then  other    servant,  are  next  to  be  paid,  and  then  the 
®  ^^'  other  debts  of  the  deceased. 

282.  Save  as  aforesaid,  no  creditor  is  to  have  a  right  of 
Save  as  aforesaid,     priority  over  another,   by   reason   that    his 

aU  debts  to  be  paid     debt  is  secured  by  an  instrument  under  seal, 

equally  and  rateably.        ^^  ^^  ^^y  ^^^^^  aCCOUnt. 

But  the  executor  or  administrator  shall  pay  all  such  debts 
as  he  knows  of,  including  his  own,  equally  and  rateably  as  far 
as  the  assets  of  the  deceased  will  extend. 

283.  If  the  domicile  of   the  deceased  was  not  in  British 
Application  of   move-     India,  the  application  of  his  moveable  pro- 

abie  property  to  payment     pertv  to  the  payment  of  his  debts  is  to  be 

of  debts  where  domicile       f        ^,    .     ,  ,        ■i'^    "i  r  cc  13   '^^   i     r    j-     », 

not  in  British  India.  regulated  by  the  law  01  "  rJritish  india. 

284.  No  creditor  who  has  received  payment  of  a  part  of  his 

debt  by  virtue  of  the  last  preceding  section 
niSef  Soi"^  2?3^^  shall  be  entitled  to  share  in  the  proceeds  of  the 
bring  payment  into  ac-     immoveable  estate  of  the  deceased  unless  he 

count  before  sharing  m  ,     •     .  .     p        .  i. 

proceeds  of  immoveable     briugs  sucti  payment  mto   account  tor  tne 
property.  benefit  of  the  other  creditors. 
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Illustration, 

A  dies,  having  his  domicile  iii  a  country  where  instruments  under 
seal  have  priority  over  instruments  ijot  under  seal,  leaving  moveable 
property  to  the  value  of  5,000  rupees  and  immoveable  property  to  the 
value  of  10,000  rupees,  debts  on  instruments  under  seal  to  the  amount  of 
10,000  rupees,  and  debts,  on  instruments  not  under  seal  to  the  same 
amount.  The  creditors  holding  instruments  under  seal  receive  half  of 
their  debts  out  of  the  proceeds  of  the  moveable  estate.  The  proceeds  of 
the  immoveable  estate  are  to  be  applied  in  payment  of  the  debts  on 
instruments  not  under  seal  until  one-half  of  such  debts  has  been  dis- 
charged. This  will  leave  5,000  rupees,  which  are  to  be  distributed 
rateably  amongst  all  the  creditors  without  distinction,  in  proportion  to 
the  amount  which  may  remain  due  to  them. 

Debts  to  be   paid         285.     Debts  of  every  description  must  be 
before  legacies.  paid  before  aDy  legacy. 

286.  If  the  estate  of  the  deceased  is  subject  to  any  con- 
^       .  ,   .      tingent  liabilities,  and  executor  or  adminis- 

Executor  or   admi-       ,      P        •  ,      ^  ^      i  i 

nistrator  not  bound  to  trator  IS  not  bound  to  pay  any  legacy 
pay  legacies  without  without  a  Sufficient  indemnity  to  meet  the 
in  emm  y.  liabilities  whenever  they  may  become  due. 

287.  If    the    assets,   after    payment    of    debts,    necessary 

expenses,  and  specific  legacies,  are  not 
raUegadS'?*^*^^''^"     Sufficient  to  pay  all  the  general  legacies  in 

full,  the  latter  shall  abate  or  be  diminished 
in  equal  proportions, 

and  the  executor  has  no  right  to  pay  one  legatee  in  pre- 
,,       .        ,  ,   ^        ference  to  another,  nor  to  retain  any  money 

Executor  not  to  liay  ,/.        ?  xi-         ^c        ±^ 

one  legatee  in  prefer-  ou-  account  ot  a  legacy  to  nimselt  or  to  any 
ence  to  another.  person  for  whom  he  is  a  trustee. 

288.  Where  there  is  a  specific  legacy,  and  the  assets  are 

,     sufficient   for   the    payment    of    debts    and 

Non-abatement     of  l^•^•  'n.    ji  i. 

specific  legacy  when    necessary  expenses,  the  thing  specihed  must 
assets  suflficieat  to  pay     be   delivered   to   the    legatee    without  any 
abatement. 

289.  Where  there  is  a  demonstrative  legacy,  and  the  assets 
Eight  nnder  demon-     ^re  Sufficient  for  the  payment  of  debts  and 

strative     iej,'acy    when     neccssarv    expenscs,    the    legatee     has     a 

assets   suflficient  to    pay  r,  ''.■.■}.        ,  l      c  i,'       ^ 

debts  and  necessary  preiereutial  claim  tor  payment  ot  nis  legacy 
^''P®"^®^-  out    of   the    fund    from  which  the  legacy  is 

directed  to  be  paid  until  such  fund  is  exhausted,  and,  if,  after 
the  fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid, 
he  is  entitled  to  rank  for  the  remainder  against  the  general 
assets  as  for  a  legacy  of  the  amount  of  such  unpaid  remainder. 
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290.  If  the  assets  are  not  sufficient  to  answer  the  debts  and 
Rateable  abatement    the  specific  legacies,  an.  abatement  shall  be 

of  specific  legacies.        made   from  the  latter  rateably  in  proportion 
to  their  respective  amounts. 

Illustration. 
A  has  bequeathed  to  B  a  diaraoud-ring,  valued  at  500  rupees,  and  to 
C  a  horse,  valued  at  1,000  rupeea.  It  is  found  necessary  to  sell  all  the 
effects  of  the  testator,  and  his  assets,  after  payment  of  debts,  are  only 
1,000  rupees.  Of  this  sum  rupees  333-5-4  are  to  be  paid  to  B,  and 
rupees  666-10-8  to  C. 

291.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum 
Legacies  treated  as     appropriated    by    the   will   to   produce   an 

general  for  purpose  of     annuity,  and  the  value  of  an  annuity  when 
abatement,  jjq  g^^  jj^s  been  appropriated  to  produce  it, 

shall  be  treated  as  general  legacies. 


PAKT  XXXV. 

Of  the  Executor's  Assent  to  a  Legacy. 


Assent  necessary  to 


^^^^ __^  _         292.    The    assent    of    the    executor     is 

complete  legatee's  ti-     necessary  to   complete   a  legatee's  title  to 
*^®'  his  legacy. 

Illusirationa. 

(a.)  A  by  his  will  bequeaths  to  B  his  Government  paper,  which  ia  in 
deposit  with  the  Bank  of  Bengal.  The  Bank  has  no  authority  to  deliver 
the  securities,  nor  B  a  right  to  take  possession  of  them,  without  the  assent 
of  the  executor. 

(6.)  A  by  his  will  has  bequeathed  to  C  his  house  in  Calcutta  in  tha 
tenancy  of  B.  C  is  not  entitled  to  receive  the  rents  without  the  assent  of 
the  executor. 

293.     The  assent  of  the  executor  to  a  specific  bequest  shall 
Effect  of  executor's     ^®  sufficient  to  divest  his  interest  as  executor 
assent  to  specific  le-     therein,  and  to  transfer  the  subject  of  the 
^**^y-  bequest  to  the  legatee,  unless  the  nature  or 

the  circumstances   of  the   property   require   that  it   shall   be 
transferred  in  a  particular  way. 

This  assent  may  be  verbal,  and  it  may  be  either  expressed  or 
Nature  of    assent,     implied  from  the  conduct  of  the  executor. 

Illv.stratio7is. 
(a.)    A  horse  is  bequeathed.    The   executor  recoiests  the  legatee   to 
dispose   of  it,  or  a  third  party  proposes  to  purchase  the  horse  from  the 
executor,  and  he  directs  hiru  to  apply  to  the  legatee.    Assent  to  the 
legacy  is  implied. 
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(b.)  The  interest  of  a  fund  is  directed  by  the  will  to  be  applied  for  the 
maintenance  of  the  legatee  during  his  minority.  The  executor 
commences  so  to  apply  it.    This  is  an  assent  to  the  whole  of  the  bequest. 

(c)  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The 
executor  pa^s  the  interest  of  the  fond  to  A.  This  is  an  implied  assent  to 
the  bequest  to  B. 

(cL)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before 
satisfaction  of  specific  legacies.    Assent  to  the  legacies  may  be  presumed. 

(c)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes 
possession  of  it,  and  retains  it  without  any  objection  on  the  part  of  the 
executor.    His  assent  may  be  presumed. 

294.  The  assent  of  an   execntor  to    a    legacy    may    be 
conditional,    and   if  the   condition  be   one 

*""     which  he  has   a  right  to  enforce,  and  it  is 
not  performed,  there  is  no  assent. 

rUusirathns. 

(a)  A  bequeaths  to  B  his  lands  of  Sultanpnr,  which  at  the  date  of  the 
will,  and  at  the  death  of  A,  were  subject  to  a  mortgage  for  10,000  rapees. 
The  executor  assents  to  the  bequest,  on  condition  that  B  shall,  within  a 
limited  time,  pay  the  amount  due  on  the  mortgage  at  the  testator's  death. 
The  amount  is  not  paid.    There  is  no  assent. 

(6.)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee 
shall  pay  him  a  sum  of  money.  The  payment  is  not  made.  The  assent 
is  nevertheless  valid . 

295.  When  the  executor  is  a  legatee,  his   assent  to  his  own 
Asssat  of  exeeator    legacy  is   necessary  to  complete   his    title  to 

to  iiis  owB  lo^cy.  it,  iu  the  same  way  as  it  is  required  when 
the  bequest  is  to  another  person,  and  his  assent  may  in  like 
manner  be  expressed  or  implied. 

Assent  shall  be  implied,   if,  in    his  manner   of  administering 
-  the  property,    he   does    any   act   which  is 

p  1     assen  referable  to  his  character   of  legatee,  and  is 

not  referable  to  his  character  of  executor. 

lUHara&nL 
An  executor  tikes  the  rent  of  a  house,  or  the  interest  of  Government 
securities    bequeathed  to  him,  and  applies    it  to  his    own  use.    This    is 
assent. 

of  execator*a        296.    The  assent  of  the   executor  to    a 
legacy  gives  eflfect  to  it  from   the  death  of 

the  testator. 

iJlustratiois. 

(o.)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor. 
The  executor's  subsequent  assent  operates  for  the  benefit  of  the  purchaser, 
and  completes  his  title  to  the  legacy, 

(6.)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The 
executor  does  not  assent  to  his  legacy  until  the  expiration  of  a  year  from 
A^  death.    B  is  entitled  to  interest  from  the  death  of  A. 


xcii 

297.    An  executor  is  not  bound  to  pay  or  deliver  any  legacy 
Executor  when  to     Until  the  expiration  of.  one   year   from   the 

deliver  legacies.  testator's  death. 

Illustration, 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after 
his  death.  The  executor  is  not  bound  to  pay  them  before  the  expiration 
of  a  year. 


PART  XXXVI. 
Of  the  Payment  and  Apportionment  of  Annuities. 

298.  Where  an  annuity  is  given  by  the  will,   and  no  time  is 

„ „„„„„,„„,  «f„„     fixed   for  its  commencement,   it   shall  com- 

Commencement  of  an-  »      i        i  ^     ^      n 

nmtywhea  no  time  fixed  monco  from  the  testator  s  death,  and  the  first 
^^  ^^  '  payment  shall  be  made  at  the   expiration  of 

a  year  next  after  that  event. 

299.  Where  there  is   a  direction   that  the  annuity    shall  be 
When  annuity,  to  be     P^^^  quarterly  or  monthly,  the  first  payment 

paid  quarterly  or  men-  shall  be  due  at  the  end  of  the  first  quarter 
t  y,  rs      s  ue.  ^^  g^^^.  j^jq^^j,^  ^g  ^jjg  ^^^q  ^^^y    j^g^  after  the 

testator's  death  ;  and  shall,  if  the  executor  thinks  fit,  be  paid 
when  due,  but  the  executor  shall  not  be  bound  to  pay  it  till 
the  end  of  the  year. 

300.  Where  there  is  a  direction   that  the  first  payment    of 
Dates    of   successive    an  annuity  shall  be  made  within    one  month 

payments  when  first  pay-     or  any  other  division  of  time  from  the  death 

ment  directed  to  be  made         r     j.i.        j.      j.    i.  j  i.   '         il^^ 

within  given  time,  or  on  01  tuo  testator,  OF  ou  a  day  Certain,  tne 
day  certain.  succossive  payments    are  to  be  made  on  the 

anniversary  of  the  earliest  day  on  which  the  will  authorizes  the 
first  payment  to  be  made  ; 

and,  if  the   annuitant   should  die   in    the  interval   between 

Apportionment  where     *^®  ^^^^s  of  payment,  au  apportioned  share 

annuitant  dies  between     of  the  aunuitv  shall   be  paid    to    his  repre- 

Umes  of  payment.  ^   ^« 

sentative. 
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PART  XXXV'II. 

Of  the  Investment  of  Funds  to  provide  for  Legacies, 

301.  Where  a  legacy,  not  being  a  specific  legacy,  is  given 
^    ^  for  life,  the  sum  bequeathed  shall  at  the  end 

Investment  of  sum         n  ,i  i      •  \    ^    •  i 

bequeathed  where  le-  ot  the  year  be  invested  in  such  securities  as 
gacy,  not  specific,  the  High  Court  may,  by  any  general  rule  to 
^^^°  or  '   .  jjQ  made  from  time  to  time,  'authorize  or 

direct,  and  the  proceeds  thereof  shall  be  paid  to  the  legatee  as 
the  same  shall  accrue  due. 

302.  Where   a  general  legacy   is   given  to  be  paid  at  a 
Investment  of  ge-     future  time,  the  executor  shall  invest  a  sum 

nerai  legacy  to  be  sufficient  to  meet  it  in  securities  of  the  kind 
paid  at  future  time.       mentioned  in  the  last  preceding  section. 

Intermediate  inter-  The   intermediate   interest   shall  form 

est.  part  of  the  residue  of  the  testator's  estate. 

303.  Where  an  annuity  is  given,  and  no  fund  is   charged 

with   its  payment,   or  appropriated  by  the 

Procedure  when  no  -hj.  -i.  r^  ^  -i         e 

fund  charged  with,  or  ^lU  to  answer  it,  a  Government  annuity  of 
appropriated  to,  ami  u-  the  Specified  amouut  shall  be  purchased; 
'^^-  or 

if  no  such  annuity  can  be  obtained,  then  a  sum  sufficient 
to  produce  the  annuity  shall  be  invested  for  that  purpose  in 
such  securities  as  the  High  Court  may,  by  any  general  rule  to 
be  made  from  time  to  time,  authorize  or  direct. 

304.  Where  a  bequest  is  contingent,  the  executor  is  not 
Transfer  to  residuary  bound  to  invest  the  amount  of  the  legacy, 
legatee  of  contingent  but  may  transfer  the  whole  residue  of  the 
'^®*i^®^*-  estate  to  the  residuary  legatee  on  his  giving 
sufficient  security  for  the  payment  of  the  legacy  if  it  shall 
become  due. 

305.  Where  the  testator  has  bequeathed  the  residue  of  his 
Investment  of  resi-     estate  to  a  person  for  life  without  any  direc- 

due  bequeathed  for  tion  to  iuvest  it  in  any  particular  securities, 
ll\:ist  inVartioS  SO  much  thereof  as  is  not  at  the  time  of  the 
securities.  testator's  decease  invested  in  such  securities 

as  the  High  Court  may  for  the  time  being  regard  as  good 
securities  shall  be  converted  into  money,  and  invested  in  such 
securities. 

306.  Where  tlae  testator  has  bequeathed  the  residue  of  bis 
Investment  of  resi-     estate  to  a  person  for  life,  with  a  direction 

due   bequeathed  for    that  it  shall  be  invested  in  certain  specified 

life,  with  direction  to  •,•  ii?xi-  ^  j.  '  .      . 

invest  in  specified  se-  securities,  SO  much  ot  the  estate  as  is  not  at 
ourities.  the  time  of  his  death  invested  in  securities 
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of  the  specified  kind  shall  be  converted  into  money  and  invest- 
ed  in  such  securities. 

307.  Such  conversion  and  investment  as  are  contemplated 
Time   and  manner     ^7  *he  two  last  preceding  sections  shall  be 

of  conversion  and  in-  made  at  such  times  and  in  such  manner  as 
vestment.  ^.jj^  ©xecutor   shall  in  his  discretion  think 

fit; 

and,  until  such  conversion  and  investment  shall  be  completed, 
Interest  payable  un-     *he  person  who  would  be  for  the  time  being 
til  investment.  entitled  to  the  income  of  the    fund    when 

so  invested  shall  receive  interest  at  the  rate  of  four  per  cent, 
per  annum  upon  the  market-value  (to  be  computed  as  of 
the  date  of  the  testator's  death)  of  such  part  of  the  fund  as 
shall  not  yet  have  been  so  invested. 

308.  Where,   by  the   terms   of  a  bequest,   the   legatee  is 
^      ,  -         entitled  to  the  immediate  payment  or  pes- 

minor  entitled  to  im-  session  of  the  money  or  thing  bequeathed, 
mediate  payment  or  but  is  a  minor,  and  there  is  no  direction  in 
posses^sjon  of^^^equest,     ^j^^  ^^  ^^  ^^^  .j.  ^^  ^^^  person  on  his  behalf, 

pay  to  person  on  his  the  executor  or  administrator  shall  pav  or 
^®^^^-  deliver  the  same  into  the  Court  of  the  Dis- 

trict Judge,  by  whom  '*  or  by  whose  District  Delegate "  the 
probate  was,  or  letters  of  administration  with  the  will  annexed 
were,  granted,  to  the  account  of  the  legatee,  unless  the  legatee 
be  a  ward  of  the  Court  of  Wards  : 

and,  if  the  legatee  be  a  ward  of  the  Court  of  Wards,  the 
legacy  shall  be  paid  into  that  Court  to  his  account : 

and  such  payment  into  the  Court  of  the  District  Judge,  or 
into  the  Court  of  Wards,  as  the  case  may  be,  shall  be  a  suffi- 
cient discharge  for  the  money  so  paid  : 

and  such  money,  when  paid  in,  shall  be  invested  in  the 
purchase  of  Government  securities,  which,  with  the  interest 
thereon,  shall  be  transferred  or  paid  to  the  person  entitled 
thereto,  or  otherwise  applied  for  his  benefit,  as  the  J  udge  or 
the  Court  of  Wards,  as  the  case  may  be,  may  direct. 
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PART    XXXVIII. 

Of  the  Produce  and  Interest  of  Legacies. 

Legatee's  title  to  309.  The  legatee  of  a  specific  legacy  is 
produce  of  specifio  le-  entitled  to  the  clear  produce  thereoi,  it  any, 
gacy.  from  the  testator's  death. 

Exception, — A  specific  bequest,  contingent  in  its  terms, 
does  not  comprise  the  produce  of  the  legacy  between  the  death 
of  the  testator  and  the  vesting  to  the  legacy.  The  clear  pro- 
duce of  it  forms  part  of  the  residue  of  the  testator's  estate. 

Illustrations. 

(a.)  A  bequeaths  his  flock  of  sheep  to  B.  Between  the  death  of  A 
and  delivery  by  bis  executor  the  sheep  are  shorn,  or  some  of  the  ewes 
produce  lambs.    The  wool  and  Iambs  are  the  property  of  B. 

(b.)  A  bequeaths  his  Government  securities  to  B,  but  postpones  the 
delivery  of  them  till  the  death  of  C.  The  interest  which  falls  duo 
between  the  death  of  A  and  the  death  of  0  belongs  to  B,  and  must,  unless 
he  is  a  minor,  be  paid  to  him  as  it  is  received, 

(c.)  The  testator  bequeaths  all  his  four  per  cent.  Government  promis- 
sory notes  to  A  when  he  shall  complete  the  age  of  18.  A,  if  he  complete 
that  age,  is  entitled  to  receive  the  notes,  but  the  interest  which  accrues  in 
respect  of  them,  between  the  testator's  death  and  A's  completing  18, 
forms  part  of  the  residue. 

Residuary,  legatee's  ^10.  The  legatee  Under  a  general  residu- 
titie  to  produce  of  re-  .  ary  bcquest  is  entitled  to  the  produce  of  the 
Biduaryfund.  residuary  fund  from  the  testator's  death. 

Exception. — A  general  residuary  bequest,  contingent  in  its 
terms,  does  not  comprise  the  income  which  may  accrue  upon 
the  fund  bequeathed  between  the  death  of  the  testator  and  the 
vesting  of  the  legacy.     Such  income  goes  as  undisposed  of. 

lllusiraiionsn 

(a.)  The  testator  bequeaths  the  residue  of  his  property  to  A,  a  minor, 
to  be  paid  to  him  when  he  shall  complete  the  age  of  i8.  The  income 
from  the  testator's  death  belongs  to  A. 

(&.)  The  testator  bequeaths  the  residue  of  his  property  to  A,  when  he 
shall  complete  the  age  of  18.  A,  if  he  complete  that  age,  is  entitled  to 
receive  the  residue.  The  income  which  has  accrued  in  respect  of  it  since 
the  testator's  death  goes  as  undisposd  of. 

311.     Where  no  time  has   been  fixed  for   the   payment  of 

Interest  when  no     ^    general  legacy,   interest  begins    to    run 

time  fixed  for  payment     from  the  expiration  of  one  year  from  the 

of  general  legacy.  testator's  death. 

Exception.— {1.)    Where  the  legacy  is  bequeathedjin  satis- 
faction  of  a   debt,  interest  runs  from  the  death  of  the  testator. 
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(2.)  Where  the  testator  was  a  parent  or  a  more  remote 
ancestor  of  the  legatee,  or  has  put  himself  in  the  place  of  a 
parent  of  the  legatee,  the  legacy  shall  bear  interest  from  the 
death  of  the  testator. 

(3.)  Where  a  sum  is  bequeathed  to  a  minor  with  a  direction 
to  pay  for  his  maintenance  out  of  it,  interest  is  payable  from 
the  death  of  the  testator. 

312.     Where  a  time  has  been  fixed  for  the  payment  of  a 
Interest  when  time     general  legacy,  interest  begins  to  run  from 
fixed.  .  the  time  so  fixed.     The  interest  up   to  such 

time  forms  part  of  the  residue  of  the  testator's  estate. 

Exception.-^Wheie  the  testator  was  a  parent  or  a  more 
remote  ancestor  of  the  legatee,  or  has  put  himself  in  the  place 
of  a  parent  of  the  legatee,  and  the  legatee  is  a  minor,  the 
legacy  shall  bear  interest  from  the  death  ot  the  testator,  unless 
a  specific  sum  is  given  by  the  will  for  maintenance. 

-,  ^    , .  .      .  313.     The  rate  of  interest  shall  be  four 

Bate  of  interest.  , 

per  cent,  per  annum. 

314.     No  interest  is  payable  on  the  arrears  of  an  annuity 

within  the  first  year  from  the   death  of  the 

No  interest  on  ar-     testator,  although  a  period  earlier  than  the 

fiTsr^^oTafter'Ss'^     expiration  of  that  year  may  have  been  fixed 

tator's  death.  by  the  will  for  making  the  first  payment  of 

the  annuity. 

Interest  on  sum  to  ^^^;  Where  a  sum  of  money  is  directed 
be  invested  to  produce  to  be  invested  to  produce  an  annuity,  interest 
annuity.  -^  payable  on  it  from  the  death  of  the  testator. 


PART  XXXIX. 

Of  tee  Refunding  of  Legacies. 

316.  When  an  executor  has  paid  a  legacy  under  the   order 
Refund  of   legacy     ^^  ^  ^^^g^y  ^^  ^s  entitled  to   call  upon  the 

paid  under    Judge's     legatee  to  refund,  in  the  event  of  the  assets 
"^•^^'^  proving  insufficient  to  pay  all  the  legacies. 

317.  When  an  executor  has  voluntarily  paid  a  legacy,   he 


No  refund  if    paid 


cannot  call  upon  a  legatee  to  refund,  in   the 


voluntarily.  event  of  the  assets  proving  insufficient  to 

pay  all  the  legacies. 
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3  IS.  When  the  time  prescribed  by  the  will  for  the  perform-- 
ance  of  a  condition  has  elapsed  without  the 
ha/wome^"du?^on  condition  having  been  performed,  and  the 
performance  of  condi-  executor  has  thereupon,  without  fraud,  dis- 
time  LbW^mder  tributed  the  assets  ;  in  such  case,  if  further 
section  124.  time   has   been   allowed   under   the    124th 

section  for  the  performance  of  the  condition,  and  the  condition 
has  been  performed  accordingly,  the  legacy  cannot  be  claimed 
from  the  executor,  but  those  to  whom  he  has  paid  it  are  liable 
to  refund  the  amount. 

319.  When   the   executor   has   paid   away    the    assets    in 
,  ,      .        les^acies,   and  he   is   afterwards   obliged   to 

When  each  legatee  »  >  in.      r       i.-t,i,       i,j 

compellable  to  refund  discharge  a  debt  ot  which  he  tiad  no  pre- 
in  proportion.  yious  notice,  he  is  entitled  to  call  upon  each 

legatee  to  refund  in  proportion. 

320.  Where  an  executor   or  administrator  has  given  such 
Distribution  of  as-     notices  as  would    have   been   given    by    the 

sets.  High  Court   in   an   administration-suit   for 

creditors  and  others  to  send  in  to  him  their  claims  against  the 
estate  of  the  deceased,  he  shall,  at  the  expiration  of  the  time 
therein  named  for  sending  in  claims,  be  at  liberty  to  distribute 
the  assets,  or  any  part  thereof,  in  discharge  of  such  lawful 
claims  as  he  knows  of,  and  shall  not  be  liable  for  the  assets  so 
distributed  to  any  person  of  whose  claim  he  shall  not  have  had 
notice  at  the  time  of  such  distribution  ; 

but  nothing  herein  contained  shall  prejudice  the  right  of  any 
Creditor  may  follow     creditor  or  claimant  to  follow  the  assets,  or 
assets.  any  part  thereof,  in  the  hands  of  the  persons 

who  may  have  received  the  same  respectively. 

321.  A  creditor  who  has  not  received  payment  of  his   debt 
n^^rt.  -  n     may  call  upon  a  legatee   who  h;is  received 

Creditor    may    call  J  .      c  i  -      ^  i.  r      j         \     ^^ 

upon  legatee  to  re-  payment  Ot  his  legacy  to  refund,  whether 
*"°^-  the  assets  of  the  testator's  estate  were  or 

were  not  sufficient  at  the  time  of  his  death  to  pay  both  debts 
and  legacies  j  and  whether  the  payment  of  the  legacy  by  the 
executor  was  voluntary  or  not. 

322.  If  the  assets  were  sufficient  to  satisfy  all   the  legacies 
When  legatee  not     ^^  ^he  time  of  the  testator's  death,  a  legatee 

satisfied,  or  compelled  who  has  not  received  payment  of  his  legacy, 
tiooltcarotojg  or  who  has  been  compelled  to  refund  under 
one  paid  in  full  to  re-  the  last  preceding  section,  cannot  oblige 
*"^^^*  one    who    has    received    payment  in  full  to 

refund,  whether  the  legacy  were  paid  to  him  with  or  without 
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suit,  althoujEfh  the  assets  have  subsequently  become  deficient 
by  the  wasting  of  the  executor. 

323.     If  the   assets   were   not   sufficient   to  satisfy  all  the 
_,  ....     legacies  at  the  time  of  the  testator's  death,  a 

when      unsatisfied      ,   '^   ^  ,        ,  ,  .       ,  ,       e 

legatee  mast  first  pro-  legatee  who  has  not  received  payment  oi 
c^ed  against  executor,    fcig   legacy  must,   before   he   can   call  on  a 

'^^^^^-  satisfied    legatee    to    refund,    first   proceed 

against  the  executor,  if  he  is  solvent  ;  but  if  the  executor  is 
insolvent  or  not  liable  to  pay,  the  unsatisfied  legatee  can  oblige 
each  satisfied  legatee  to  refund  in  proportion. 

'624.     The   refunding   of    one    legatee    to  another  shall  not 

Limit  to  refunding  of  cxcced  the  sum  by  which  the  satisfied  legacy 
one  legatee  to  another.  ought  to  have  been  rcduced  if  the  estate  had 
been  properly  administered. 

Illustrations. 
A  lias  bequeathed  240  rupees  to  B,  480  rupees  to  C,  arid  720  rupees 
to  D.  The  assets  are  only  1,200  rupees,  and  if  properly  administered, 
would  gi?e  200  rupees  to  B,  400  rupees  to  C,  and  600  rupees  to  D.  C  and 
D  have  been  paid  their  legacies  in  full,  leaving  nothing  to  B.  B  can 
oblige  C  to  refund  80  rupees,  and  D  to  refund  120  rupees. 

Refunding  to  be  with-  325.  The  refunding  shall,  in  all  cases 
out  interest.  ^^q  without  interest. 

326.     The  surplus  or  residue    of    the   deceased's   property, 

„  .^       ,,  ,     after  payment  of  debts   and   legacies,   shall 

Besidne    after    usual      ,  »  ^     .        ,i  -  ^  ^         ,  i 

payments  to  be  paid  to     be  paid   to  the  residuary  legatee  when  any 

residuary  legatee.  ^^^  ^^^^  appointed  by  the  wiU. 

Transfer  of  assets  from  326A.       Where      perSOU  _  UOt      haviug     his 

British  India  to  executor     domicile  lu  British   India    has   died    leaving 

or       administrator      in  i      i      ^i     •      "D    • .  •   i     t      t  j   •      j.u 

country  of  domicile  for  asscts  both  lu  JDritish  India  aud  m  the  coun- 
distribution.  ^j.y  jj^  ^^jj-^jj  jjg  Yiad  his  domicile  at  the  time 

of  his   death, 

and  there  have  been  a  grant  of  probate  or  letters  of  adminis- 
tration in  British  India  with  respect  to  the  assets  there,  and  a 
grant  of  administration  in  the  country  of  domicile  with  respect 
to  the  assets  in  that  country, 

the  executor  or  administrator,  as  the  case  may  be,  in 
British  India,  after  having  given  such  notices  as  are  mentioned 
in  section  320,  and  after  having  discharged,  at  the  expiration 
of  the  time  therein  named,  such  lawful  claims  as  he  knows  of, 

may,  instead  of  himself  distributing  any  surplus  or  residue 
of  the  deceased's  property  to  persons  residing  out  of  British 
India  who  are  entitled  thereto,  transfer,  with  the  consent  of  the 
executor  or  administrator,  as  the  case  may  be,  in  the  country 
of  domicile,  the  surplus  or  residue  to  him  for  distribution  to 
.  those  persons. 
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PART   XL. 

Of  the  Liability  of  an  Executor  or  Administrator  for 
Devastation. 

327.     When  an   executor  or   administrator    misapplies   the 
Liability  of  executor    estate  of  the  deceased,  or  subjects  it  to   loss 
or     administrator    for     or  damage,  he  IS  hable  to  make  good  the  loss 
or  damage  so  occasioned. 

Jllusirations. 

(a)  The  executor  pays  out  of  the  estate  an  unfounded  claim.  He  is 
liable  to  make  good  the  loss. 

(6)  The  deceased  had  a  valuable  lease  renewable  by  notice,  which  tho 
executor  neglects  to  give  at  the  proper  time.  The  executor  is  liable  to 
make  good  the  loss. 

(c)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it 
tut  terminable  on  notice  at  a  particular  time.  The  executor  neglects  to 
give  the  notice.     He  is  liable  to  make  good  the  loss. 

828.     When  an  executor  or  administrator  occasions  a  loss 
Liability  of  executor     to   the  estate   by  neglecting   to  get  in   any 
negi*c1;"'to'gef  in   an^y     P^^'*^  ^^  ^^®  property  of  the  deceased,  he  is 
part  of  property.  liable  to  make  good  the  amount. 

Illustrations. 

(a)  The  executor  absolutely  releases  a  debt  due  to  the  deceased  from  a 
solvent  person,  or  compounds  with  a  debtor  who  is  able  to  pay  in  full. 
The  executor  is  liable  to  make  good  the  amount. 

(&)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is  able  to 
plead  the  Act  for  the  limitation  of  suits,  and  the  debt  is  thereby  lost  to 
the  estate.    The  executor  is  liable  to  make  good  the  amount. 
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Miscellaneous. 

329.  Stamps  and  Fees.     \_Repealed  by  Act  VII  of  1870.] 

330.  Saving  as  to  Administrator-General,    [Repealed  by 
Act  XXIV  of  1867.] 

331.  The  provisions  of  this  Act  shall   not  apply  to  intestate 
Succession  of  property     ^r  testamentary   succession  to  the  property 

of  Hindus,  &c.,  and  cer-  of  any  Hindu,  Mahomedan,  or  JDadanist ;  nor 

S  ^marriager*^Tot  shall  they  apply  to  any  will  made,  or  any 

^^^^^^^'  intestacy  occurring,  before  the  first  day  of 
January  1866, 


The  4th  section  shall  not  apply  to  any  marriage  contracted 
before  the  same  day. 

332.    The  Governor-General  of  India  in  Coancil  shall  from 

ro^^er   of   Governor-     ^^^^  to  time  have  po\\er,  by  an   order  either 

General  in  Coancil  to     restrospectivelv   from    the   passing:    of  this 

exempt  any  race,  sect,  or        ».         ^  i-i         >  ,/•  .1 

tribe  in  British  India  Act,  or  prospectively,  to  exempt  from  the 
from  operation  of  Act.  operation  of  the  whole  or  any  part  of  this 
Act,  the  members  of  any  race,  sect,  or  tribe  in  British  India,  or 
any  part  of  such  race,  sect,  or  tribe,  to  whom  he  may  consider 
it  impossible  or  inexpedient  to  apply  the  provisions  of  this  Act, 
or  of  the  part  of  the  Act  mentioned  in  the  order. 

The  Governor-General  of  India  in  Council  shall  also  have 
power  from  time  to  time  to  revoke  such  order,  but  not  so  that 
the  revocation  shall  have  any  retrospective  effect. 

All  orders  and  revocations  made  under  this  section  shall  be 
published  in  the  Gazette  of  India, 

333.     (1)  When  a  giant  of  probate  or  letters  of  adminis- 

surrender  of  revoked     ^ation  is  rcvokcd  or   annulled  under   this 

probate    or  letters  of    Act,  the  pcrsou  to  whoiH  the  grant  was  made 

*  °^'"^^  ^'^  *^°'  shall  forthwith   deliver   up   the  probate   or 

letters  to  the  Court  which  made  the  grant. 

(2)  If  such  person  wilfully  and  without  reasonable  cause 
omits  so  to  deliver  up  the  probate  or  letters,  he  shall  be  punished 
'with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  months,  or  with  both. 
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APPENDIX  C. 

Rules  and  Regulations  for  the  Far  ace  Chief  Matrimonial  Court 
in   the    Presidency    of   Bombay. 


CHAPTER  XXXIV. 

(Of  the  Rules  and  Forms  of  the  Bombay  High  Coukt.  1901.) 

756.  All  proceedings  shall  be  regulated  by  the  provisions  of 

^       ,  the  Code  of  Civil   Procedure,  save  so   far  as 

Procedure.  i  .  •  ■,  .'  ,  ,.o    , 

such  provisions  may  be   varied    or    modified 

by  the  following  rules. 

757.  In  cases  when  the  plaintiff  is   seeking  for  a  decree  of 

Plaint  for    nullity,     nullity   of    marriage,   the    plaint  shall   state 

or  dissolul^on  of  mar-  that  no  collusion  or  connivance  exists  bet- 
nage  to    state     non-  ,,         i    •    ,  tp        i     i  i 

existence  of  collusion  ween  the  piaintiii  and  the  other  party  to  the 
or  connivance.  marriage  or  alleged  marriage,  and  in    cases 

of  dissolution  of  marriage  on  the  grounds  of  adultery,  that  no 
collusion  or  connivance  exists  between  the  plaintiff  and  the 
person  alleged  to  have  committed  adultery. 

(Forms  of  plaints  are  given,  Nos.  I  and  III,  in  the 
Schedule  to  this  Chapter.) 

758.  The   summons   to   the   defendant   shall   require   him 

(or  her)  to  put  in  a  written  statement  of  his 
Summons     to     re-      )      .        >*        ^        j     r-u-    .        in  ^     ^i 

quire  that  written  (or  her)  case,  and  ot  his  (or  her)  answer  to  the 
statement  fhouid  be  material  allegations  in  the  plaint  and  to  file 
written  statement  suit  the  Same,  ten  days  at  the  least  before  the 
to  proceed  exparte.  day  appointed  for  the  hearing  of  the  suit. 
(Forms  of  written  statements  are  given,  Nos.  ]I  and  IV,  in  the 
Schedule  to  this  Chapter.) 

"No  statement  shall  bo  received  after  such  period  without 
special  order  of  the  Court  ;  in  default,  the  Court  shall  be 
empowered  to  proceed  exparte  on  the  day  appointed  for  the 
bearing  of  the  suit. 

759.  All    plaints,    written    statements,    petitions    and    all 
Verification     and     responsive  allegations  must  be  duly  verified 

stamping  of  plaint,  &c.  and  must  be  duly  stamped,  pursuant  to  the 
provisions  of  Act  VII  of  1870,  or  they  will  not  be  received  or 
filed. 
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760.  In  cases  involving  a  decree  of  nullity  of  marriage  or 
In  certain  cases     ^    decree     of    judicial     separation,    or    of 

written  statements  to  dissolution  of  marriage,  tVie  defendant  shall, 
foilusFoT'of  "conn^i-  i"  ^lie  written  statement,  state  that  there  is 
vance.  not  an}     collusion   or   connivance   between 

the  defendant  and  the  other  party  to  the  marriage, 

761.  When  a   written    statement   admitting   the   fact  of  a 
Application  by  wife     marriage  between  the  parties  has  been  filed, 

for  alimony.  i\nd  the  husband  has   appeared  in  the  suit, 

the  wife  may  proceed  to  file  an  application  for  alimony,  in 
substance  according  to  the  form  V.  in  the  Schedule  to  this 
Chapter,  and  a  day  shall  be  fixed  for  hearing  such  application. 

762.  After   an   application    for   alimony   has  been  filed,    a 
Answer  of  husband     ^PJ  ^^f  ^^f  ^hall  be  served  forthwith    upon 

to  such  application  the  husband,  and  withm  nfteen  days  alter 
after  service.  gy^jj  ggryice  he  shall  file  his   answer  thereto, 

which  shall  be  subscribed  and  verified  in  the  manner  piovided 
for  subscribing  and  verfying  plaints,  or  in  default  the  Court 
will  proceed  exparte. 

763.  After  the  answer  of  the  husband  has  been  filed, 
Application  for  ali-  the  wife  may  apply  to  the  Court  to  decree 
mo^y  pendente  lite.  her  alimony  pendente  lite^  provided  that 
the  wife  shall,  four  da}^s  before  she  so  moves  the  Court,  give 
notice  to  her  husband  or  to  his  agent  or  pleader  of  her 
intention  to  do  so. 

764.  The  wife,  subject  to   any  order  as  to  costs,  may,  if  not 
When      witnesses     satisfied  with  the  husband's  answer,  apply  to 

may  be  examined  on  have  a  day  fixed  for  hearing  such  application 
such  application.  when  witnesses  may  be  examined  in  support 

of  and  against  such  application  for  alimony. 

765.  A  wife,  who  has  obtained  a  decree    of  judicial  separa* 
Application  or  no-     *^ion  i"  her  favour  and   has   previously    filed 

tice  for  permanent  her  application  for  alimony,  may,  unless  in 
aimony.  cases    when   an    appeal    is  interposed,  move 

the  Court  to  decree  her  permanent  alimony;  provided  that  she 
shall,  eight  days  a^  least  before  making  any  such  application, 
give  notice  to  the  husband,  his  agent,  or  to  his  ploader,  of  her 
intention  so  to  do. 

766.  The   Court  may  receive   in    evidence   and  act   upon 
Affidavits  to  be  receiveti     affidavits  produced  in  support  of,  or  in  op- 

and.acted on, on  motion,  position  to,  any  Jntcrlocutory  application 
or  motion. 
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767.     Such  affidavits  may  be  made  before  any  Commissioner 
Affidavits,    before     for  taking  affidavits  at  the  Original    Side   or 

whom  made.  before  the  Reoistrar  or  Deputy  Registrar  at 

the  Appellate  Side  of  the  High  Court. 

FORMS  TO  CHAPTER  XXXIV. 
(PARSI    CHIEF    MATRIMONIAL    COURT.) 

SCHEDULE. 

No.  I. 
FORM  OF  PLAIOT  FOR  DISSOLUTION  OF  MARRIAGE. 

To,  . 

The  Judge  of  the  Parsi  Chief  Matrimonial  Court  at  Bombay. 
A.B, 

vs. 
C.B.         (and  R.S.  as  the  case  may  be). 

The  day  of  19 

1.  That  the  plaintiff  was  on  the  day  of 
19       .     lawfully  married  to  G.  B,  at 

2.  That  after  his  said  marriage  the  plaintiff  lived  and 
cohabited  with  his  said  wife  at  and  at 

and  that  the  plaintiff  and  his  said 
wife  have  had  issue  of  their  said  marriage,  three  children,  one 
son   and  two  daughters   (as  the  ease  may  he). 

3.  That  on  the  of  and 
other  days  between  that  day  and  the  and 
said  C.B.  defendant  at  in  the  committed 
adultery  with  M.S. 

4.  That  in  and  during  the  months  of  January,  February, 
and  March  the  said  C.B.  defendant,  frequent- 
ly met  the  said  R.  S.  at  and  on  divers 
such  occasions  committed  adultery  with  the  said  R.S. 

5.  That  there  is  not  any  collusion  or  connivance  whatever 
between  the  plaintiff  and  the  said  defendant  G,B,  and  R.S.  or 
either  of  them  in  respect  of  this  suit. 

The  plaintiff,  therefore,  prays  that  your  Lordship  will 
proceed  to  decree  (here  state  the  relief  sought)  and  that  plaintiff 
have  further  and  other  relief  in  the  premises  as  to  your  Lord- 
ship may  seem  meet. 
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No.    II. 

FORM  OF  ANSWER  TO  PLAINT  FOR  DISSOLUTION 
OF  MARRIAGE. 

The  day  of  19      . 

vs, 
G.B. 

1.  The  defendant  G,B,  by  P. A.  his  pleader,  agent,  {or  in 
person)  saith  that  she  denies  that  she  committed  adultery  with 
R.S.  us  is  set  forth  in  the  said  plaint. 

2.  The  defendant  further  saith  that  on  the 

day  of  19      and  on   other  days    between  that 

day  and  the  said  A.B,  the  plaintiff, 

at  committed   adultery   with   X.F., 

being  a  married  woman.  &c. 

(In  like  manner  the  defendant  is  to  state  connivance, 
condonation,  or  other  matters  which  may  be  relied  on  as  a 
ground  for  dismissing  the  petition^. 

3.  The  defendant  further  saith  that  she  is  not  colluding  or 
conniving  with  the  plaintiff  that  he  may  obtain  a  decree  in 
this  suit :  wherefore  this  defendant  humbly  prays — 

That  your  Lordship  will  be  pleased  to  reject  the  prayer  of 
the  said  plaint  and  decree,  &c. 


No.    III. 


FORM  OF  PLAINT  TOR   DECREE  OF  NULLITY 
OF  MARRIAGE. 

To 

The  Judge  of  the  Parsi  Chief  Matrimonial  Court  at  Bombay. 
A.B. 
vs. 
CD. 

The  day  of  19       . 

1,     That  the  plaintiff,  then  a  spinster,  was  on  the  day 

of  19       ,  married  in  fact,   though 

not  in  law,  to  the  defendant,  then  a  bachelor,  at 


cv 

2.  That  from  the  said  day  of  19 
until  the             day  of                          19       ,  the 
plaintiff  lived  and    cohabited    with  the   defendant  at   diverse 
places,  and  particularly  at                                              aforesaid. 

3.  That  the  said  defendant  has  never  consummated  the  said 
pretended  marriage  by  carnal  copulation. 

4.  That  at  the  time  of  the  celebration  of  the  plaintiff's  said 
pretended  marriage,  the  said  defendant  was,  by  reason  of  his 
impotency  or  malformation,  legally  incompetent  to  enter  into 
the  contract  of  marriage. 

5.  That  there  is  no  collusion  or  connivance  between  the 
plaintiff  and  the  said  defendant  with  respect  to  the  subject  of 
this  suit. 

The  »)laiutiff  therefore  prays  that  your  Lordship   will  pro- 
ceed to  declare  that  the  said  marriage  is  null  and  void. 


No.  IV. 


FORM  OF  ANSWER  TO  PLMNT  FOR  DECREE 
OF  NULLITY  OF  MARRIAGE. 

The  day  of  19       . 

vs, 
CD. 

1.     That  J",  the  defendant,  did   consum- 

mate the  said  marriage  so  solemnized,  and  that  the  defendant 
was  at  the  lime  of  the  said  marriage,  and  from  thence  hitherto 
hath  been  and  still  is  apt  for  coition,  as  will  appear  on 
inspection. 

Wherefore    the  defendant  humbly  prays  that  your  Lord- 
ship will  be  pleased  to  reject  the  said  petition  and  decree,  &c. 


CVI 

No.  V. 

APPLICATION  FOR  ALIMONY. 

To, 

The  Jadge  of  the  Parsi  Chief  Matrimonial  Court  at  Bombay 

C.B. 
vs. 

A,B. 

The  day  of  19 

The  application   of  C.  5.,  defendant,   the   lawful  wife  o 

A.  J?.j  showetb  : 

1.  That  the  said  plaintiff  J.  B,  has  for  many  years  carriec 
on  the  business  of  at  an( 
from  such  business  derives  the  net  annual  income  of  Rs. 

2.  That  the  said  plaintiff  ^.  B,  holds  shares  of  the 

Railway    Company  amounting  in  value  t< 
Rs.  and  yielding  a   clear  annual   dividen( 

to  him  of  Rs. 

3.  That  the  said  plaintiff  A.  B.  is  possessd  of 

made  in  his  said  business  of 
to  the  value  of  Rs.  (and   so  on  for  any  othei 

property    movable   or   immovable  the  husband  may  possess). 

The  defendant  therefore  humbly  prays  that  your  Lordship 
will  be  pleased  to  allow  her  such  sum  or  sums  of  money  by  way 
of  alimony  'pendente  lite  (or  permanent  alimony)  as  to  your 
Lordship  shall  seem  meet. 
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The  following  fees  only  shall  be  allowed   in   cases   tried 

under  Act  XV  of  1865  :—  Rs.  a.    p. 

For  every  Plaint       

For  every  other  document 

For  issuing  every  summons  and   subpoena 

For  drawing  and  engrossing  every  decree  or  order 

For  sealing  every   document  ...         ... 

For  administering  oath        •••         ...         ...         ••• 

For  serving  process  ••• 

For  attendance  of  attorney   or   pleader  (  when   an 
advocate   is   not   instructed )    on    the   day   of 
presenting  plaint  or  written  statement, 
attendance   at    settlement    of   issues   ( if   not 
settled  at  the  hearing  of  the  suit)  or  hearing  of 
any  contested  motion  : 
For  advocate  ...         ...         ...         *..         ... 

For  attorney  or  pleader  without  advocate 
For  attorney  or  pleader  with  advocate 
For  attendance  at  hearing  of  suit  on  first-day  : 
For  advocate 

For  pleader  or  attorney        

For  pleader  or  attorney  without    advocate 

For  attendance  for  each  succeeding  day  : 

For  advocate 

For  attorney  or  pleader 

For  attorney  or  pleader  with  advocate 

For  taxing  bill  of  costs 

Costs  of  execution     ... 

For  allowing  search  with  proceedings 

Charges  for  professional  ivitncsses  : 

Brigade  Surgeon  ... 

Surgeon-Major 

Surgeon 

Assistant  Surgeon  over  20  years'  standing 

Assistant  Surgeon  under  20  years'  standing 
Costs  of  necessary  translations  will  also  be  allowed. 
Costs  between    party    and    party  w'ill  be   taxed  by 

the  Clerk  of  the  Court. 

Dated  thh  10th  day  of  SeiUemher  1902. 

{  Bombny  High  Court  Kules,  1901,  at  p.  494.  ) 
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Abatement 

of  legacies,  38,  34 

of  annuities,  34 
Accumulation, 

direction  for,  28,  29 

Act, 

IX  of  1837  (Parsi  Chattels 
Real),  1,  2,  3  and  in 
ej'lenso  in  Appendix  A. 

X  of  1865  (Indian  Suc- 
cession), 2,  4,  7,  14— 
42  and  in  e.vtenso  in 
Appendix  B. 

XV  of  1865  (Parsi  Marri- 
age and  Divorce),  2,  44, 
45—67 

XXI  of  1865  (Parsi  Intest- 
ate Succession),  2,  3, 
4,  5-13 

IV  of  1869  (Indian  Di- 
vorce), 57 

III  of  1874  (Married  Wo- 
man's Property),  17,18 

XIV  of  1874  (Scheduled 
Districts),  5,  45 

XV  of  1874  (Laws  Local 
Extent),  5,  45 

IX  of  1875  (Indian  Majo- 
rity), 19,  49 

VI  of  1890  (Charitable 
Endowments),  29 

Ademption, 

of  legacies,  32,  33 
Administration, 

letters  of,  35 
who  cminot  take,  36 
letters  of,  do  not  validate 
intermediate  acts  if  in- 
jurious to  estate,  37 


Administration,— r7>////M//f'(/. 

Ihnited  (/rants  of,  10,  41 

in  duration,  40 

for    use    and    benefit    of 
others  having  right,  40 

penderite  lite,  41 

for  special  purpose,  41 

with  exception,  41 

of  the  rest,  41 

of  effects  unadministered, 
41 

revocation  of]  42 

alteration  In^  42 
Administrator, 

defhiitlon  of\  35 

on  intestacy,  38 

powers  of,  38,  39 

duties  of  39 

liabihties  of,  40 
Adoption, 

nothing  like  strict,  amongst 
Par  sis,  6 
Adultery, 

of  wife,  57 

of  husband,  57 
Alimony, 

pendente  lite,  59 
permament,  59 
payment  of,  to  wife  or  to 
her  trustee,  60 
Annuities,  27 
Appeal, 

from  decision  of  any  Court 
established    under  Act 
XV  of  1865,  to'  High 
Court,  64 
ASIRVAD,  46 

Bequests, 

void,  28—30 
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Bequests,— (Wi/ /'///' r^/. 

in  perpetuity,  28 

with  direction  for  accu- 
mulation, 28 

to  charitable  uses,  29,  80 

upon  impossible,  or  ille- 
gal or  immoral  condi- 
tions, 30 

contingent ,  31 

onerons,  31 

conditional,  31 

liitli  (Jirections  an  to  appli- 
rdliou.  or  enjoyment^  32 
Baj    roz(jar     ceremonies, 

performance  of,  void,  29 
Bigamy, 

punishment  of,  51 
Brother, 

of  intestate,  right  of,  10, 
11  '      ^         '      ' 

full-blood,  right  of,  10 
full  and  half-blood,   right 

of,  11 
by  same  mother,  right  of, 

12 
widow  of,  right  of,  12 

Certificate, 

of  Parsi  marriages,  51 
Cesmte  GRANTS,  41 
Charitable  bequests,  29,  30 
Child, 

division  of  share  of  pre- 
deceased, 8 
Children, 

share  of,  when  widow  of 

intestate  alive,  5 
share  of,  when  widower 

of  intestate  alive,  7 
share  of,  when  no  widow,7 
share   of,    when    no    wi- 
dower, 7 
posthumous,  share  of,  7 


Ch  ILDREN, — continued. 

of  predeceased  brothers, 
rights  of,  10 

of  predeceased  sisters, 
rights  of,  10 

custody  of,  pendente  lite^ 
65 

orders  as  to  custody  of, 
after  final  decree,  65  * 

settlement  of  wife's  pro- 
perty for  benefit  of,  65 

Codicil, 

definition  of,  20 

Ca'terorum  grants,  41 

Common  Law, 

wife's  right  imdcr,  as  to 
her  property,  14,  15 

Consent, 

of  parents  to  Parsi  mar- 
riage, when  children 
under  twenty-one,  46 

Construction  of  wills,  23 — 25 
Court, 

chief  matrimonial,  53 
district  matrimonial,  54 
in    which    suits     to     be 
brought  under  Parsi  M. 
&  D.  Act,  55 
appeal  to  High,   from  de- 
cision of  any  Court  es- 
tablished  under    Parsi 
M.  &  D.  Act,  64 
Custody, 

of  children  pendente   lite, 

65 
orders  as  to,   of  children, 
after  final  decree,  65 

Daughter, 

share  of,  when  widow  and 
son  of  intestate  alive,  5 
step,  share  of,  6 
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Daughter, — continued. 

share   of,   when   widower 
and    son    of    intestate 
alive,  7 
share  of,  when   son   alive, 

but  no  widow,  7 
share  of,  when  son    alive, 

but  no  widower,  7 
of  grandfather,   share    of, 

10 
of  great-grandfather,  share 
of,  10 
De  bonis  non  grants,  41 
Decree, 

of  nullity  of  marriage,  56 
of  dissolution  in   case   of 

absence,  56 
for  divorce,  58 
for  judicial  separation,  58 
for  restitution  of  conjugal 

rights,  60 
orders   as    to     children's 
custody  after   final,   65 
Delegates, 

appointment  of,  54 
power  to  appoint  new,  55 
majority  of,  to  determine 
questions  of  facts,  64 
Demonstrative  legacy,  26 
Dhurm-putr,  6 
Dissolution, 

of  marriage  in  case  of  ab- 
sense,  56 
Divorce, 

grounds  of,  57 
suits  for,  58 
decree  for,  58 
Domicile,  18 — 20 
Donatio  Mortis  Caitm,  35 
Dosla  ceremonies, 

performance  of.  void,  29 
Election,  84,  85 
Execution    of    unprivileged 
will,  20 


Executor, 

definition  of,  35 

renunciation  by,  87 

powers  of,  88,  89 

duties  of  89,  40 

liabilities  of,  40 
Father, 

of   intestate,  right  of,   8, 
9,  10, 
GaJiamhar  ceremonies, 

performance  of,  void,  29 
General  legacy,  25 
Gifts, 

in  contemplation  of  death, 
35 
Grandfather, 

right  of,  10 

sons  and  daughters  of, 
rights  of,  10 

paternal,  right  of,  12 

maternal,  right  of,  12 
Grandmother, 

right  of,  10 

paternal,  right  of,  12 

maternal,  right  of,  12 
Grants.  (See  limited  grants). 
Great-Grandfather, 

right  of,  10 

sons    and     daughters    of, 
rights  of,  10 
GrE  AT-G  RANDMOTHER, 

right  of,  10 
Grounds,  , 

of  divorce,  57 

of  judicial  separation,  58 
Husband, 

right  of,  under  Common 
Law  over  wife's  pro- 
perty, 14,  15 

this  right  of,  removed  by 
4th  Section  of  Indian 
Sue.  Act,  14—16 

definition  of,  46 


74 


Husband, — continued, 

call  obtain  divorce,  when, 
57 
Immovable  Property, 

definition  of,  18 

succession  to,  18 
Infant  Marriages,  68 
Intestate, 

definition  of,  5 

succession  among  Parsis, 
5—13 
JtJDTCiAL  Separation, 

grounds  of,  58 

suits  for,  58 
Lapse  of  Legacies,  27 
Legacy, 

to  attesting  witness,  22 

general,  25 

specific,  25,  26 

demonstrative,  26 

lapse  of,  27 

vesting  of,  30—82 

ademption  of,  32,  33 

abatement  of,  33,  34 

refunding  of,  34 
Letters  of  Administration, 

35 

with  will  annexed  when 
and  to  whom  given, 
37,38 

Limited  Grants,  40,  41 
Majority, 

•  age   of,   under    Parsi    M. 
and  D.  Act,  49,  50 
Marriage, 

eflfect  of,  under  4th  section 
of  Succession  Act,  14 — 
16 
effects   of,  before  Succes- 
sion Act,  14 — 16 
Parsi,   and   Divorce  Act, 

45 
definition  of,  46 


Marriages, 

between  Parsi,  46 — 53 
requisites  to   validity  of 

Parsi,  46 
in  fife-time  of  his   or  her 
wife  or  husband  unlaw- 
ful, 50 
Marriage-Register, 

to    be    open    for    public 
inspection,  52 
M  \trimon  [  ALs  Courts, 
chief,  53 
district,  54 


practitioners  m, 


lyo 


-65 


Matrimonial  Suits,  56- 
Minor, 

definition  of,  19 
Minority, 

definition  of,  19 
Mortmain  gifts.  (See  charit- 
able bequests.) 
Mother, 

of  intestate,  right  of,  8,  9, 
11 
Movable  Property, 

definition  of,  18 

succession  to,  18 
Nirangdin, 

consecration  of,  void,  29 

Nullity  of  Marriage, 

decree  of,  56 
Orders, 

under  Parsi  M.  &  D.  Act, 
68,  69 

order  constituting  Parsi 
Chief  Matrimonial 
Court  in  Bombay  and 
District  Courts  in  Surat 
and  Poona,  68 

order  constituting  Parsi 
District  Matrimonial 
Court  for  Sind,  68 

Aden  and  its  dependencies 
to  be  included    within 
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Orders, — continued, 

jurisdiction  of  Parsi 
Chief  Matrimonial 
Court  of  Bombay,  69 

Onerous  bequest,  31 

Paluk,  6 

Parsis, 

law  of  succession    among, 

before  1865,  1,  2,  8 
intestate  succession  among, 
regulated  now  by  Parsi 
Intestate    Succession 
Act,  4,  5 
law     as     to       marriages 
among,     before     1865, 
43 
section  42   of  Succession 
Act  does  nob  apply  to, 
10 
Succession  Act  X  of  1865 
applies  to  testamentary 
succession  of,  4, 14 
Parsi  Marriage  and  Divorce 
Act,  44,  45—67 
applies  to  whole    of  Bri- 
tish      India       except 
Scheduled  Districts,  45 
Marriages  hetween  Parais^ 

46-58 
requisites  to   validity  of, 

46,48 
prohibited      degrees     of 

relationship,  47 
re -marriage,     save    after 
divorce  unlawful  during 
life-time  of  first  wife  or 
husband,  50 

Matrimonial  Courts,   53 — 

55 
chief,  53 
district,  54 
appointment  of  delegates, 

54 


Parsi  M.  &  D.  Act, — continued, 
appointment  of  new  dele- 
gates, 55 
practitioners  in,  55 
court  in   which  suits    to 

be  brought,  55 
when  defendant   has  left 

British  India,  55 
Matrimonial  Suits,  56,  65 
(a)  for  decree  of  nullitv, 

56 
(l>)  for  decree  of  dissolu- 
tion in  case  of  absence, 
56 

(c)  for  divorce  or  judicial 
separation,  57 — 60 

on  ground  of  wife's  adul- 
tery, 57 

on  ground  of  husband's 
adultery,  &c.,  57 

grounds  of  judicial  separa- 
tion, 58 

suits  for  divorce  or  judi- 
cial separation,  58 

alimony,  59 

(d)  for  restitution  of  con- 
jugal rights,  60 — 65 

suit  for,  60 

lawful  grounds  justifying 
refusal  to  cohabit,  62 

no  suit  to  enforce  marri- 
age or  contract  arising 
out  of  marriage  when 
husband  under  16  or 
wife  under  14  years,  6)i 

suits  with  closed  doors,  64 
civil  procedure  code  ap- 
plied, 64 
all  questions  of  law  and 
procedure  to  be  deter- 
mined by  presiding 
judge,  64 
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Parsi  M. &  D.  Act,— contimmL 

decision  on  facts  to  be 
by  majority  of  delega- 
tes, 64 

appeal  to  High  Court 
from  decision  of  any 
Court  established  under 
this  Act,  64 

Children  of  Parties,  65 

custody  of,  pendente  lite, 
65 

orders  as  to  custody .  of, 
after  final  decree,  65 

settlement  of  wife's  pro- 
perty for  benefit  of,  65 

Mode  of  enforcing  penal- 
ties, 65,  66 

cognizance  of  offences  im- 
der  this  Act,  65 

levy  of  fines  by  distress, 
66 

imprisonment  if  no  suffi- 
cient distress,  66 

Miseellaneons,  66,  67 

rules  of  procedure  of  ma- 
trimonial courts  to  be 
made  by  High  Court, 
66 

Schedide  to  section  6  of 
this  Act,    67 

Parsi  Succession  Act,  5 — 10 
applies  to  whole  of  British 
India,     except      Sche- 
duled Districts,  15 
schedules  to,  10 — 13 
division     among    widow 

and  children,  5 
division   among  widower 

and  children,  7 
division  amongst  children, 
when  there  is  no  widow, 
7 


Parsi  S.  Act, — continued, 

division  amongst  children, 
when  there  is  no  wi- 
dower, 7 

division  of  predeceased 
child's  share  among 
widow  or  widower  and 
issue  of  such  child,  8 

division  where  intestate 
leaves  widow  or  wi- 
dower, but  no  lineal 
descendants,  8,  9 

division   where    intestate 

leaves    neither    widow 

nor  widower  nor  lineal 

descendants,  9 

exemption   of  Parsis  from 

parts  of  Succession  Act,  10 
Penalty  (under   Act  XV   of 

1865), 

for  solemnizing  marriage 
contrary  to  4th  section, 
52 

for  priests'  neglect  of 
requirements  of  6th 
section,  52 

for  omitting  to  subscribe 
and  attest  certificate,  52 

for  making  or  signing  or 
attesting  false  certifi- 
cate, 53 

for  not  registering  certifi- 
cate, 53 

for  secreting  destroying 
or  altering  register,  52 

Pendente  lite, 

grants,  41 

alimony,  59 
Perpetuity, 

rule  against,  2^ 
PoBTHNMOUs  Child, 

succession  of,  7 
Practitioners, 

in  matrimonial  courts,  55 
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Priest,' 

definition  of,  46 
Probate, 

trrant  o£,  35 
definition  o£,  3t> 
cannot  be  granted  to,  )U> 
effect  of,    when   granted, 

37 
revocation  pt*  grant  of,  42 
Questions    of    facts,    to     be 
decided    by    majority     of 
delegates,  64 
Questions  of   law  and  proce- 
dure, to  be  determined  In- 
presiding  judge,  64 
Refunding  of  legacies,  34 
IIegistry, 

of  Par  si  marriages,  51 
Regulation, 

Bombay  IV  of  1827,  1— 
3,  50 
Re-marriage, 

lawful  only  after  divorce, 
during  lifetime  of  first 
wife  or  husband,  50 
no  restriction  to,  by  a 
person  in  his  or  her 
lifetime,  before  Parsi 
M.  and  D.  Act,  50 
Re-marry, 

liberty  to  parties  to,  after 
divorce,  64,  65 
Renunciation  by  executor, 

37 
Residuary  legatee,  27 
Residue,  27 
Restitution     of      conjugal 

rights,  60  —  63 
Revocation, 

of  grants,  42 
of  wills,  22,  23 
Schedule, 

first,  to   Parsi  Succession 
Act,  10 


Schedule, — continued. 

second,  to  Parsi  Succession 
Act,  11-13 

to  6th  section  of  Parsi  M.  • 
and  D.  Act,  67 
Sbttlemnnt, 

of  wife's  property  for  child 
ren's  benefit,  65 

of  Aden  and  its  (h; pend- 
encies to  be  included 
within  jurisdiction  of 
Parsi  Chief  Matrimonial 
Court  of  Bombay,  69 

Sister, 

of  intestate,  right  of,    10, 

11 
full  blood,  right  of,  10 
full  and  half-blood,   right 

of,  11 
by  same  mother,  12 

Son, 

share  of,  when  widow  and 
daughter  of  intestate 
alive,  5 

step,  6 

adopted,  6 

share  of,  when  widower 
and  daughter  of  in- 
testate alive,  7 

share  of,  when  daughter 
alive  but  no  widow-,  7 

share  of,  when  daughter 
alive  but  no  widower, 
7 

of  grandfather,  right  of, 
10 

of  great-grandfather,  right 
of,  10 

widow  of,  right  of,  12 
v^l'ECIFIC  Legacy,  25,  26 
Statute, 

y  Geo.  II  C  36  (Mort- 
main Act),  30 
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Statute, — continued, 

4  Geo.  TV  C.  76  (Engli.«^h 
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